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TEXT:
[*1007]

   I. Introduction

   If government employees didn't have any free speech rights, America might
well be a much quieter place. But tying public employers' hands by denying them
the ability to restrict employee speech could take a massive toll on
governmental efficiency - a toll that we would all end up paying with our tax
dollars. Striking the proper balance between protecting free speech and
promoting social order is a tricky enough proposition when the government is
acting in its familiar role as sovereign. When we move into the realm of public
employee speech, striking the balance gets even [*1008] tougher; it requires
us to answer the additional meta-question of how to deal with the fact that the
government is acting not as sovereign, but as employer. n1 The controversial
contexts in which public employee speech disputes often arise add fuel to the
fire:

a) an employee in a county constable's office hears about an attempted
assassination of the President and says, "If they go for him again, I hope they
get him"; n2

   b) an employee spends his time away from work writing poetry that his
employer finds objectionable; n3

   c) professors at a public university refuse to sign certificates declaring
that they are not and never have been Communists; n4 and,

   d) a public schoolteacher writes a memo to the principal and superintendent
complaining about the school's student disciplinary policy, n5 or complains to
the principal about what she takes to be the school's racially discriminatory
hiring practices. n6

Should the employee speakers in cases like these be protected from retaliation
by their public employers, despite the risk that their speech might hinder the
employers' pursuit of their organizational missions? This Article aims to help
answer that question by reconceptualizing the debate over public employee
speech.

   For more than thirty years, the Supreme Court has made clear that public
employees may not be forced to relinquish all of their First Amendment
protections as a condition of retaining public employment. n7 While the [*1009]
Court has recognized that the government acting as employer sometimes has a
strong interest in restricting employee speech that threatens to detract from
organizational efficiency, n8 it has nonetheless found in the First Amendment a
basis for protecting public employees from at least some speech restrictions -
even if it has not been able to articulate clear guidelines for lower courts to
follow in deciding which employee speech should be protected. n9

   This wasn't always the case. Before Keyishian v. Board of Regents n10 and
Pickering v. Board of Education, n11 public employees' free speech rights were
governed by the "unchallenged dogma ... that a public employee had no right to
object to conditions placed upon the terms of employment - including those which
restricted the exercise of constitutional rights." n12 The principal theory
underlying the jurisprudence was consistent with Oliver Wendell Holmes's famous
statement, made while he was still sitting on the Supreme Judicial Court of
Massachusetts, that "[a policeman] may have a constitutional right to talk
politics, but he has no constitutional right to be a policeman." n13 During the
1960s, however, this approach gave way, as the Court began to ascribe more value
to employees' speech rights, n14 leading to a balancing approach that remains
dominant to this day.

   I argue in this Article that modern public employee speech doctrine is
fundamentally flawed, and that a more coherent theory may be derived by
conducting the thorough analysis of the once-dominant Holmesian model that the
Supreme Court has never performed. My aim in resurrecting the Holmesian approach
is, ultimately, to take it back apart, but to do so in a manner that will prove
constructive to our thinking about public employee speech doctrine. The project
of this Article is to ask the long-ignored question of precisely why the
Holmesian model is unsatisfying, and to rely on the answer to that question in
beginning to theorize a new model of public employee speech. n15

    [*1010] In Part II, I offer a brief summary of the rationale that drove the
Supreme Court's shift from the Holmesian approach to the modern approach. I also
criticize the modern approach as unsatisfying on both theoretical and functional
grounds. Next, I analyze the conceptual foundations of the Holmesian model,
highlighting the assumptions and value judgments upon which acceptance of the
approach depends. I then subject the model to various criticisms, describing the
potential costs associated with a return to the Holmesian approach and the
economic and political safeguards that might make those costs less daunting. In
light of this criticism, I offer a final evaluation of the Holmesian model,
along with an explanation and assessment of a new model of public employee
speech, the "internal/external model."

   The internal/external model can be described roughly (and with a few notable
exceptions) as affording full First Amendment protection to employee speech that
occurs off the job and is directed at audiences broader than the workplace
audience, while affording no First Amendment protection to employee speech that
occurs on the job or is directed solely at workplace audiences. n16 I suggest
that the internal/external model responds to the various employment market
failures, informational asymmetries, and bargaining power disparities that
render the Holmesian model undesirable, and that it reflects a desirable ex ante
balance between the potential private and social value of government employees'
speech and the need for government employers to exert control over their
workplaces. I conclude that the internal/external model provides a useful
starting point for fashioning a public employee speech jurisprudence to replace
the troubling Pickering/Connick doctrine.

   II. The Contours and Shortfalls of "Disruption" and "Public Concern"

   A. The State of the Law

   1. Pre-Pickering Public Employee Speech Jurisprudence. -

For much of the twentieth century, the thrust of the Supreme Court's public
employee speech jurisprudence was easy to discern: public employee speech
received almost no First Amendment protection from adverse employer actions. n17
If [*1011] you wanted to make sure you kept your job, your best bet was to
button your lip.

   The rationale underlying this approach was articulated most aptly by Holmes.
In McAuliffe v. Mayor of New Bedford, n18 the Supreme Judicial Court of
Massachusetts held that a municipal ordinance preventing police officers from
soliciting money for political purposes did not violate the First Amendment. n19
Holmes famously wrote that a policeman "may have a constitutional right to talk
politics, but he has no constitutional right to be a policeman." n20 The
policeman, Holmes noted, "cannot complain, as he takes the employment on the
terms which are offered him." n21

   Holmes's statement suggested nearly complete deference to the government
acting in its role as employer. n22 Donning its "employer" cap, the government
could restrict employee speech with little or no constitutional scrutiny. The
value of the restricted speech didn't even enter into the equation.

   In the first half of the twentieth century, it became clear that the U.S.
Supreme Court had adopted a similar approach. n23 In United States v. Wurzbach,
n24 Justice Holmes authored an opinion upholding the Foreign Corrupt Practices
Act, which prohibited any congressperson or representative from receiving money
from federal employees "for the political purpose of promoting his nomination"
as a candidate in primary elections. n25 He disposed of the case in only a few
pages, n26 noting that "it hardly needs argument to show that Congress may
provide that its officers and employees neither shall exercise nor be subjected
to pressure for money for political purposes, upon or by others of their kind,
while they retain their office or employment." n27 [*1012] The implicated
speech interests - of both the donors and donees - were completely absent.

   The same theme was evident in United Public Workers v. Mitchell, n28 where
the Court upheld the Hatch Act's prohibition of federal executive branch
officers from taking "any active part in political management or in political
campaigns." n29 Refreshingly, the Court recognized the value of the implicated
speech interests, acknowledging the need to compare "the interference with free
expression" with "the requirements of orderly management of administrative
personnel." n30 But it nonetheless construed Congress's power to prohibit
political activity of federal employees broadly, grounding its conclusion in
part on the rationale that "Congress is not politically naive or regardless of
public welfare or that of the employees." n31 The Court did suggest limits on
congressional power to restrict employee speech, finding it significant that
"[Congress] leaves untouched full participation by employees in political
decisions at the ballot box and forbids only the partisan activity of federal
personnel deemed offensive to efficiency." n32 Short of telling government
employees how to vote, though, it seemed like Congress had quite a bit of power
to restrict government employees' political speech.

   This era of deference to government employers continued into the early 1950s,
with a pair of cases presenting the important issue of what steps employers
could permissibly take to prevent Communists from getting government jobs. The
first of these cases, Garner v. Board of Public Works, n33 dealt with an
amendment to Los Angeles's city charter prohibiting public employment for anyone
who had advocated or taught "the overthrow by force or violence of the
government of the United States of America or of the State of California," and a
related city ordinance requiring city officials to take an oath against advocacy
of overthrow and to execute an affidavit revealing present or past membership in
the Communist Party. n34

   Discussing the affidavit requirement, the Court focused on the government's
role as employer. The requirement was valid, the Court held, for "a municipal
employer is not disabled because it is an agency of the State from inquiring of
its employees as to matters that may prove relevant to their fitness and
suitability for the public service." n35 The Court noted that past conduct and
past loyalty "are commonly inquired into in determining [*1013] fitness for
both high and low positions in private industry and are not less relevant in
public employment." n36 The fact that the employer in question happened to be
the government was seemingly inapposite. n37 Justice Frankfurter's partial
concurrence was even more to the point, beginning with the statement that "the
Constitution does not guarantee public employment." n38 He noted that government
restrictions on employment must be "reasonable," n39 but found the affidavit
requirement to meet that test. n40

   The same approach was evident in Adler v. Board of Education, n41 where the
Court upheld New York's Civil Service Law, which excluded from employment in
public schools anyone who had advocated the overthrow of the government. The
Court again echoed Holmes's words in McAuliffe, stating that while "it is clear
that [public school employees] have the right under our law to assemble, speak,
think, and believe as they will," it "is equally clear that they have no right
to work for the State in the school system on their own terms" as long as the
State's terms were "reasonable." n42 The Court emphasized the interests of the
State in ordering the operation of its schools, noting that "school authorities
have the right and the duty to screen the officials, teachers, and employees as
to their fitness to maintain the integrity of the schools as a part of ordered
society." n43 And a would-be employee who was found to be unfit under the law,
the Court reasoned, was not denied his free speech and assembly rights; to the
contrary, "his freedom of choice between membership in the organization and
employment in the school system might be limited, but not his freedom of speech
or assembly, except in the remote sense that limitation is inherent in every
choice." n44

   Despite the majority's strong statements, however, resistance had begun to
grow. Justice Black's dissent gave little import to the distinction between
government as employer and government as sovereign. The significant
consideration, he argued, was that the Court had gone into the business of
upholding laws resting "on the belief that government should supervise and limit
the flow of ideas into the minds of men." n45 Justice [*1014] Douglas sang a
similar tune, n46 noting that he "had not been able to accept the recent
doctrine that a citizen who enters the public service can be forced to sacrifice
his civil rights." n47 Still, in Adler, these Justices remained in dissent, with
the majority giving broad authority to the government acting in its role as
employer.

   2. Public Employee Jurisprudence in the Modern Era. -

In the 1960s, the Holmesian approach was finally displaced, as the Warren Court
ascribed greater value to public employees' speech rights and concomitantly
scaled back the discretion afforded to governments acting as employers. n48 The
result was the dawn of a new era of Supreme Court review of government employer
decisionmaking, with a pronounced focus on gauging the disruptiveness of
employee speech. n49

   The Holmesian model began to crumble appreciably in 1960 with Shelton v.
Tucker. n50 In Shelton, a divided Court held that an Arkansas statute forcing
state teachers to execute affidavits listing their organizational affiliations
for the previous five years was invalid, as "the statute's comprehensive
interference with associational freedom goes far beyond what might be justified
in the exercise of the State's legitimate inquiry into the fitness and
competency of its teachers." n51 Several years later, the Court revisited its
Garner line of cases in Keyishian v. Board of Regents, holding that state laws
allowing for the firing of employees who, among other things, made "treasonable
or seditious" utterances were excessively vague and thus violated the First
Amendment. n52 While neither Shelton nor Keyishian expressly called for
abrogation of the Holmesian approach to employee speech, the results of the
cases suggested a movement away from the Holmesian notion that public employees
take their jobs on their employers' terms.

   It was against this backdrop that the Court decided Pickering v. Board
[*1015] of Education. n53 Prompted by a proposed tax increase, Marvin
Pickering, a high school teacher, sent a letter to the local newspaper
criticizing the Board of Education's handling of past revenue-raising proposals.
n54 None too pleased by Pickering's letter, the Board conducted a hearing and
fired Pickering on grounds that the letter was "detrimental to the efficient
operation and administration of the schools of the district." n55 The Supreme
Court, in an opinion written by Justice Marshall, held that Pickering's firing
violated his First Amendment rights. n56

   The Court began its discussion by unmistakably breaking from the Holmesian
tradition, stating that:


    To the extent that the Illinois Supreme Court's opinion may be read to
suggest that teachers may constitutionally be compelled to relinquish the First
Amendment rights they would otherwise enjoy as citizens to comment on matters of
public interest in connection with the operation of the public schools in which
they work, it proceeds on a premise that has been unequivocally rejected in
numerous prior decisions. n57

Even so, Justice Marshall recognized that the government's interests "as
employer in regulating the speech of its employees ... differ significantly from
those it possesses in connection with regulation of the speech of the citizenry
in general." n58

   With these interests in mind, Justice Marshall set up the foundation of
modern public employee speech jurisprudence: "The problem in any case is to
arrive at a balance between the interests of the teacher, as a citizen, in
commenting upon matters of public concern and the interest of the State, as an
employer, in promoting the efficiency of the public services it performs through
its employees." n59 The Court afforded a great deal of protection to speech on
matters of public concern, which it determined Pickering's statements to be. And
it defined the public employer's interests largely in terms of the
disruptiveness of the employee's speech, noting that Pickering's statements were
"neither shown nor can be presumed to have in any way either impeded the teacher
's proper performance of his daily duties in the [*1016] classroom or to have
interfered with the regular operation of the school generally." n60

   The Pickering balancing test was born. The very idea of such a test was far
removed from Holmesian deference to employer decisionmaking authority. By
constitutionalizing a deliberate, case-by-case weighing of the employee's speech
interests against the employer's operational interests, the Pickering Court made
the line between "government as regulator" and "government as employer" much
less relevant. The Holmesian approach had been abandoned. n61

   Fifteen years after Pickering, the Court in Connick v. Myers expanded the
"public concern" inquiry into a critical threshold test. n62 The controversy in
Connick arose when Sheila Myers, an assistant district attorney who was unhappy
with her impending transfer, circulated among her fellow assistant district
attorneys a questionnaire concerning matters including office transfer policy,
office morale, and employee confidence in supervisors. n63 When she was
subsequently fired, Myers sued, alleging a violation of her free speech rights.

   The Supreme Court found no violation. n64 It first took up the question
whether Myers's speech was on a matter of public concern. n65 This was an
important preliminary inquiry, the Court explained, because "when employee
expression cannot be fairly considered as relating to any matter of political,
social, or other concern to the community, government officials should enjoy
wide latitude in managing their offices, without intrusive oversight by the
judiciary in the name of the First Amendment." n66

   As for how to determine whether speech was of public concern, the Court
rested mainly on pointing out that the inquiry should be made in light of "the
content, form, and context of a given statement." n67 The Court found [*1017]
that only one of Myers's statements - a question asking whether assistant
district attorneys "ever feel pressured to work in political campaigns on behalf
of office supported candidates" - was of public concern, based on the
"demonstrated interest in this country that government service should depend
upon meritorious performance rather than political service." n68

   Moving to the Pickering balancing test, the Court noted that the test
"requires full consideration of the government's interest in the effective and
efficient fulfillment of its responsibilities to the public." n69 The Court
concluded that Myers's speech created a disruption, justifying her supervisor's
fear that "the functioning of his office was endangered." n70 To analyze the
extent of the disruption, the Court considered the "manner, time, and place" in
which the speech occurred, including the facts that the questionnaire was
circulated intra-office and that it came on the heels of Myers's dispute with
her supervisor over an unwanted transfer. n71 The combination of these factors
led the Court to strike the Pickering balance in favor of the government. n72

   In recent years, public employee speech doctrine has developed along the
general lines set forth in Pickering and Connick. The Court in Rankin v.
McPherson n73 strengthened the protections afforded to public employees, finding
that a constable's office violated the Constitution when it dismissed a clerical
employee who, discussing a failed presidential assassination attempt, remarked
that "if they go for him again, I hope they get him." n74 And the Court extended
its two-prong inquiry to cover independent contractors in Board of County
Commissioners v. Umbehr. n75 The result is that tenuous determinations about
which matters are of public concern n76 and ad hoc, case-by-case balancing of
governmental efficiency interests against employee speech interests continue to
dominate the Supreme Court's First Amendment jurisprudence.

    [*1018]

   B. The Problems with Modern Public Employee Speech Law

   1. The Trouble with "Disruption." -

Under existing doctrine, disputes about public employee speech often come down
to how disruptive the speech is or is likely to be. n77 The Supreme Court has
described the disruption inquiry as based on factors including "whether the
statement impairs discipline by superiors or harmony among co-workers, has a
detrimental impact on close working relationships for which personal loyalty and
confidence are necessary, or impedes the performance of the speaker's duties or
interferes with the regular operation of the enterprise." n78 The theoretical
baseline seems to be that if the employer's operations continue more or less
unaffected by the statements in question, then those statements are protected.
The negative corollary is that statements creating a big stir are relatively
less likely to be protected, as they give rise to strong employer interests in
restricting speech.

   There is a severe flaw, however, in any test aimed at protecting speech
rights that allows trumping of those rights when the speech creates enough of a
disruption. n79 Such a test is inconsistent with the notion of robust exchange
of divergent ideas, as it leaves vulnerable the speech that is most likely to
have a strong effect.

   Disruptions from employee speech can come about in a variety of related ways:
co-workers might become agitated to the detriment of intra-office "harmony" n80
or disenchanted to the detriment of "close working relationships." n81 Patrons,
and maybe the public at large, might become outraged and protest the speech in
such a way as to "interfere[] with the regular operation of the enterprise." n82
These sources of disruption depend heavily on the perceived political or social
reprehensibility of the employee's [*1019] speech. Statements that are more
politically or socially palatable will tend to result in less intra-office and
public agitation, will tend to cause less disruption, and thus will receive
First Amendment protection under the modern jurisprudence. Statements that are
more politically or socially repulsive, by contrast, will create a larger stir,
and will accordingly receive less protection. n83

   The Pickering/Connick doctrine collapses into little more than the
constitutionalization of a heckler's veto. Speech that sparks too much
opposition will be vulnerable to public employer restriction and retaliation,
whereas speech that is sufficiently in line with mainstream beliefs to be
unobjectionable will be protected. n84 Of course, simply labeling something a
"heckler's veto" does not show it to be bad. n85 The label is shorthand for a
deeper functional problem: the Court has created the potential for significant
social costs by allowing the restriction of speech that is too far outside the
mainstream.

   A government employer is prohibited from taking adverse action on the basis
of an employee's speech when that speech does not create a big enough
disruption. n86 Yet the same government employer disciplining the same employee
for the same speech would be permitted to discipline the employee if the speech
had resulted in a sufficient disruption. The core of the employee's free speech
right is entirely dependent on the likely reaction of co-workers and the public
to the employee's speech.

   A recent Second Circuit case is illustrative. In Melzer v. Board of
Education, n87 the court held that a high school teacher was permissibly fired
by his Board of Education for the disruption he caused by being a member
[*1020] of the North American Man/Boy Love Association ("NAMBLA"). The teacher,
Peter Melzer, was in his professional life a commended teacher and in his
personal life a vocal member of NAMBLA, an organization dedicated to "bringing
about a change in the attitudes and laws governing sexual activity between men
and boys" by, for example, "advocating the abolition of laws governing the age
of consent for such activity and the abolition of laws that limit freedom of
expression, including child pornography laws." n88

   When a local television station aired a news story about NAMBLA-affiliated
teachers that included a secretly recorded video showing Melzer at a NAMBLA
meeting, n89 the school community responded: a group of parents met to express
their outrage and threatened to remove their children from school if Melzer were
permitted to return from his sabbatical, students held an assembly in which the
majority of speakers opposed Melzer's continued employment by the school, and a
number of teachers expressed their concerns over Melzer's employment in meetings
with the principal. n90 In light of the commotion, Melzer was fired.

   Finding that Melzer's firing was constitutionally permissible, the Second
Circuit addressed the objection that it validated a heckler's veto by allowing
the disruption caused by Melzer's comments to justify his dismissal. n91 This
was not a problem, the court stated, because "Melzer's position as a teacher
leaves him somewhat beholden to the views of parents in the community." n92
Further, the parents were no hecklers: "Parents are not outsiders seeking to
heckle Melzer into silence, rather they are participants in public education,
without whose cooperation public education as a practical matter cannot
function." n93

   The court's reasoning fails to alleviate concerns about the disruption
inquiry. The statement that Melzer is "somewhat beholden" to the parents seems
like a cryptic acknowledgement that the dominant disruption test simply cannot
be applied without legitimizing the heckler's veto. And what of the court's
suggestion that because the parents were properly thought of as part of the
school community, they could not be hecklers? n94 Even accepting [*1021] the
court's definition of the school community, there is no reason to understand the
categories of heckler and community member as mutually exclusive. The key point
is that the employer's interest in restricting the speaker's speech is dependent
on the response of some audience (setting aside, of course, the employee's
supervisors). The veto can be exercised from inside the office as well as from
outside.

   As a practical matter, Melzer's statements and associations were simply too
repulsive to too many people, n95 and so his ability to speak freely without
fear of repercussion was undercut. Had the bulk of parents, teachers, and
students taken the position that Melzer should be free to speak however he
wished as long as his speech did not affect his work as a teacher, and thus
refrained from creating a disruption, n96 application of the Pickering test
would have found Melzer's speech to be protected by the First Amendment. n97 And
the content of Melzer's statements is entirely beside the point. By the logic of
the disruption test, it wouldn't matter if Melzer were a member of NAMBLA or the
National Rifle Association or the Democratic party; if his group membership and
related speech sparked enough community opposition, his First Amendment
protections would be brought into question.

   2. The Disruption Test and the Illusion of Protection. -

By allowing disruption to justify employer restrictions on speech, the
Pickering test fails to afford employee speech any real protection. All speech
is theoretically punishable, provided that the speech leads to a disruption
large enough to outweigh the speech's perceived value. n98 This unhappy feature
of the Pickering test is perhaps best understood by recalling Justice Marshall's
[*1022] opinion in Rankin v. McPherson. Explaining the rationale behind
subjecting employer restrictions on speech to some level of scrutiny, Justice
Marshall wrote that "vigilance is necessary to ensure that public employers do
not use authority over employees to silence discourse, not because it hampers
public functions but simply because superiors disagree with the content of the
employees' speech." n99

   This statement demonstrates a crucial flaw in the protection that the
Pickering test supposedly gives to employee speakers. Justice Marshall reasoned
that the disruption test protects employees from being silenced "not because
[the speech] hampers public functions but simply because superiors disagree with
the content" of the speech. n100 But the disruption test offers no such
protection. Under Pickering, a government supervisor retains the ability to
discipline or fire an employee based on the fact that he does not agree with the
employee's speech - provided only that enough co-workers or members of the
public agree with the employer and create an uproar. If a sufficient disruption
is present, then the Pickering test provides no check on the supervisor's
authority. The limitation of authority arises only when speech is palatable,
mild, or just plain boring enough to avoid creating a ruckus.

   3. Pickering as Applied and the Organizational Mission. -

The Court has offered numerous descriptions of the governmental interest to be
accounted for in the Pickering balance. Definitions include "promoting the
efficiency of the public services [the public employer] performs through its
employees," n101 promoting "the efficient function of [public employers']
operations," n102 and avoiding "interference with work, personnel relationships,
or the speaker's job performance" to the extent they "detract from the public
employer's function." n103 The Court's application of the Pickering test,
however, has revealed a much narrower vision of employer interests.

   Most resonant is the fact that the Court has been unwilling to give much
import to contentions that an employee's speech was simply inconsistent with the
employer's organizational mission, meaning the goals and objectives of the
employment unit as defined by the unit's top decisionmakers. The Court's
decision in Rankin provides a stark illustration of the point. McPherson, an
employee of the constable's office, stated while at work that she hoped the next
assassination attempt on President Reagan would be successful. The Court found
that McPherson's statement was constitutionally protected from adverse
employment action because "there [was] no evidence that [the statement]
interfered with the efficient functioning of the [*1023] office." n104 Rather,
the constable's firing of McPherson was based on the fact that her comment
demonstrated that "she was not a suitable employee to have in a law enforcement
agency." n105 Such firing was impermissible because of McPherson's status as a
clerical employee: "Where, as here, an employee serves no confidential,
policymaking, or public contact role, the danger to the agency's successful
functioning from that employee's private speech is minimal." n106 It was not
enough that the constable expressed a preference for employees who spoke in a
manner consistent with his office's mission, a mission he construed to include
resisting rather than wishing for presidential assassinations. n107

   In dissent, Justice Scalia noted his agreement "with the proposition,
felicitously put by Constable Rankin's counsel, that no law enforcement agency
is required by the First Amendment to permit one of its employees to "ride with
the cops and cheer for the robbers.'" n108 He continued:


   As a law enforcement officer, the Constable obviously has a strong interest
in preventing statements by any of his employees approving, or expressing a
desire for, serious, violent crimes - regardless of whether the statements
actually interfere with office operations at the time they are made or
demonstrate character traits that make the speaker unsuitable for law
enforcement work. n109

Justice Scalia's statements suggest the view that finding an employee's speech
to be contrary to her employer's mission goes a long way - maybe the whole way -
toward justifying the employee's firing. His willingness to recognize the
potentially profound significance of an employee's violation of her employer's
mission, as juxtaposed with the Rankin majority's dogged focus on immediate
operational disruptions, illustrates the majority's impoverished conception of
the interests that might be affected by an employee's speech. This is not to say
that employers should, under an approach that balances the value of the employee
's speech against the trouble that the speech causes, always be able to restrict
speech that is inconsistent with their organizational missions. The point is
that the inconsistency is a factor of at least some relevance to the harm that
the speech causes to the employer.

   When an employee speaks out in a manner inconsistent with her employer's
mission, there are a number of potentially important ramifications that do not
necessarily, to use Justice Scalia's words, "actually interfere with office
operations at the time they are made." n110 Supervisors might predict that the
statements are likely to provide eventual obstacles to the employer's [*1024]
fulfillment of its operational mission - for instance, by exerting a gradual but
detrimental effect on office morale or the shared sense of dedication and
loyalty important to motivate employees to do their best work. n111 They might
infer that an employee such as McPherson who speaks in a manner inconsistent
with the employment mission is unlikely to be doing the best job she possibly
can, even if she is not patently unqualified or obviously under-performing. n112
They might fear the possibility of some marginal loss in esteem for the employer
- a loss too understated to qualify as disruptive on the Court's metric - in the
event that the employee's statement becomes publicly known. Or, they might
determine that the speech, given the employee's history, makes it likely that
the employee will somehow hinder operational efficiency in the future. n113 An
employee such as McPherson might well give her employer useful information about
her value to the office by "cheering for the robbers" when she is supposed to be
"riding with the cops," even when there is no acute and demonstrable operational
disruption resulting from her speech.

   4. A Brief Note on "Public Concern." -

The bulk of this Part has dealt with the problems bound up with the Court's
Pickering balancing test. But no discussion of the flaws of modern employee
speech jurisprudence would be complete without at least a nod to the perplexing
and troubling "public concern" inquiry. n114

   The public concern element received much of its content in Connick. n115 The
Court, continuing to develop the distinction between employees speaking [*1025]
as employees and employees speaking as citizens, n116 described private concern
speech as speech that "cannot be fairly considered as relating to any matter of
political, social, or other concern to the community ... ." n117 Only speech
relating to political, social, or other community concerns was public concern
speech warranting First Amendment coverage. Non-public-concern speech could not
even reach the step-two Pickering balancing test. n118

   An initial question raised by Connick is why First Amendment coverage should
depend so much on the content of an employee's speech. Generally, content-based
restrictions on speech are disfavored and subject to strict scrutiny, reflecting
the notion that "to permit the continued building of our politics and culture,
and to assure self-fulfillment for each individual, our people are guaranteed
the right to express any thought, free from government censorship," and "the
essence of this forbidden censorship is content control." n119

   Yet in the public employee speech context, the Supreme Court has had no
problem conditioning protection on content. The Pickering balancing test is
decidedly content-based; protection afforded to speech under the test turns on
the judicially determined value of the speech and the countervailing disruptions
resulting from content-or viewpoint-based listener reactions. n120 But the role
of content is even more disconcerting in the public concern analysis, as the
content determines whether the speech even makes it to the step-two Pickering
balancing test. n121

   So what gives? The best explanation seems to be a pragmatic one: performing
the Pickering balancing test for every employer restriction of speech would be
really hard and time-consuming, and speech that does not have much bearing on
political or social matters probably will not be valuable enough to trump the
employer's efficiency interests anyway. But this rationale is deeply
problematic. It is entirely plausible that most of what [*1026] goes on inside
the offices of tax-funded public employers is of public concern; the public
might like to know things like whether employees are making lewd and insensitive
comments, or if they are wasting time (and taxpayer dollars) insulting each
other, or the like. n122

   The idea of needing to restrict the category of public concern speech to
avoid a flurry of lawsuits is similarly flawed. Take, for instance, Connick
itself. The Court's narrow conception of public concern stemmed in part from the
fear that presuming that "all matters which transpire within a government office
are of public concern would mean that virtually every remark - and certainly
every criticism directed at a public official - would plant the seed of a
constitutional case." n123 This consideration should hardly matter in
determining what matters are of public concern. If public debate is furthered
considerably by the dissemination of information about how public service
providers are run, then it would seem that speech on such matters is pretty
clearly of public concern. Justice Brennan put the point eloquently in his
dissent, stating that "the proper means to ensure that the courts are not
swamped with routine employee grievances mischaracterized as First Amendment
cases is not to restrict artificially the concept of "public concern,' but to
require that adequate weight be given to the public's important interests in the
efficient performance of governmental functions and in preserving employee
discipline and harmony sufficient to achieve that end." n124 As Justice Brennan
suggested, if information about the operations and behaviors of public employers
really is important to public debate, then dissemination of this information
should "plant the seed of a constitutional case" n125 under the Court's modern
jurisprudence n126 - and only in the course of judicial resolution of that case
should the employer's interests in avoiding disruption and litigation be taken
into account.

   I have argued so far that the public concern inquiry is theoretically
troubling. n127 The inquiry also offers little predictability as to whether
[*1027] speech will be deemed of public concern. Which speech is of public
concern is difficult to guess ex ante, n128 particularly given the Court's
expansion of its public concern inquiry in Rankin to take into account not only
the speech itself, but also the conversational context of the speech. n129 How
was McPherson to know whether her speech was of public concern before she spoke?
And how was her employer to determine whether her statement, or the context of
her discussion, or some combination of the statement and context brought her
speech to the level of public concern?

   The Court hasn't yet answered these questions. Its most recent statement on
the issue was less than illuminating. In San Diego v. Roe, n130 the Court
considered whether it was lawful for a police department to fire a police offer
based primarily on his sale over the internet of a video of him stripping off a
police uniform and masturbating. The Court found that the officer's speech
deserved no constitutional protection. The Court noted that even though "the
boundaries of the public concern test are not well-defined," the officer's video
certainly wasn't within those boundaries. n131 Invoking the common law invasion
of privacy cases from which the public concern test emerged, the Court explained
that "these cases make clear that public concern is something that is a subject
of legitimate news interest; that is, a subject of general interest and of value
and concern to the public at the time of publication." n132 Presumably in
recognition of the fact that Rankin might not fit into the "legitimate news
interest" rubric, the Court made a case-specific addition: "The Court has also
recognized that certain private remarks, such as negative comments about the
President of the United States, touch on matters of public concern and should
thus be subject to Pickering balancing." n133

   The San Diego Court's definition of what constitutes public concern speech
yields an odd equation. It seems to go like this: Public concern speech equals
speech that should be of public concern, plus Rankin. Given the Court's vague
statements about what the public concern inquiry means, it is difficult to make
well-founded predictions about how the inquiry will evolve. So I won't. Rather,
I will simply point out that what remains after San Diego is what existed before
it: an uncertain, heavily content-dependent doctrine of public employee speech.

    [*1028]

   III. Theorizing the Holmesian Model of Public Employee Speech

   A. Employee Free Speech Rights, Decoupling Governmental Functions, and the
Market for Employment

As discussed above, n134 for the better part of the twentieth century the
Supreme Court subscribed to what I have been calling the Holmesian model of
public employee speech. n135 Public employees enjoyed little or no protection
from adverse employer actions based on their speech. The Court treated
government employers as employers first and governments second.

   When the Court finally rejected the Holmesian approach, n136 it did so
without much discussion. Pickering, for instance, stated only that the Holmesian
approach had been "unequivocally rejected" without offering or pointing to any
kind of analysis of its costs and benefits. n137 Yet the problems created by the
Court's modern public employee speech jurisprudence suggest that a theorization
of the Holmesian approach is long overdue.

   1. Defining the Holmesian Model. -

Let me begin by offering a more precise definition of the "Holmesian model"
n138 as I use the term here: Public employees have no constitutional free speech
rights exercisable against their public employers. Public employers may restrict
employees' speech without implicating, let alone offending, the employees' First
Amendment free speech rights. n139 Under the model, government employees retain
their [*1029] free speech and free association rights, as do all citizens. But
they also must accept, as a result of their employment by the government, that
the exercise of these rights may cause their employers to discipline or fire
them.

   This decoupling of governmental functions is important to understanding the
model: the government as sovereign regulator of private conduct is limited by
the First Amendment in its ability to restrict citizen speech, but when the
government steps out of its role as sovereign and into its role as employer, it
transcends these limitations. A citizen is free to speak her mind on almost any
issue she wishes without much interference by the government. But when she
becomes a government employee, she can be required to restrict her speech to
serve the mission of her employer, just as she could (at least as a matter of
the First Amendment) if she had accepted employment with a private organization.
n140 If she values her ability to speak her mind more than she does her job, and
if she does not conform her speech to her employer's mission, then she risks
being punished.

   2. Employers and Sovereigns. -

An important threshold question is whether this decoupling of governmental
functions is meaningful. That is, we need to ask whether the government's
interests and incentives as employer are different from its interests and
incentives as sovereign regulator of private conduct in a way that justifies
allowing public employee speech to remain unprotected from employer restriction.
n141

   This discussion plugs into the doctrine of "unconstitutional conditions,"
n142 defined in its strongest form as holding that "even if a state has absolute
[*1030] discretion to grant or deny a privilege or benefit, it cannot grant the
privilege subject to conditions that improperly "coerce,' "pressure,' or "induce
' the waiver of constitutional rights." n143 In theory, unconstitutional
conditions analysis might be applied not only to the government as employer, but
also to government actions taken in a variety of other roles, from controller of
broadcast airwaves n144 to subsidizer of artistic expression n145 to benevolent
giver of tax exemptions. n146 Public employee speech may thus be thought of as a
subset of unconstitutional conditions doctrine. A robust unconstitutional
conditions doctrine applied to the employee speech context would turn the
McAuliffe rationale on its head, "taking for granted that "the petitioner has no
right to be a policeman,' but ... emphasizing the right he is conceded to
possess by reason of an explicit provision in the first amendment, his "right to
talk politics.'" n147

   The problem with unconstitutional conditions doctrine is that it has little
independent force in modern practice. As Professor Schauer has noted, "when some
condition is actually invalidated, the work is almost invariably done not by the
doctrine of unconstitutional conditions, but by something else entirely." n148
Due in part to my general agreement with this conclusion, and to enhance
precision, I frame the discussion that follows not in terms of "unconstitutional
conditions," but rather more specifically in terms of the important differences
that exist when a government acts in its role as employer as opposed to in its
role as sovereign in regulating speech.

   a. Market-based theories of public employee speech. - There is a market for
employment, but there is no market for federal constitutional sovereignty. If a
citizen is not satisfied by the package of constitutional rights that the
government affords her, she has no ability to choose a new federal
constitutional sovereign, at least within the country. n149 But the employment
[*1031] market is different. Employees, the Holmesian approach contends, have
choices as to where they will work: n150 choices between public and private
employers, and among employers within each category. To be sure, these options
are not unlimited, and some categories of employees will have more options than
others. Indeed, certain employees will enjoy systematically greater numbers of
choices in deciding where to work, depending on the level of demand for the
skill sets they can offer. Still, the Holmesian model assumes that there is some
degree of choice in employment available to most categories of employees.

   The Holmesian model assumes that when the government acts as employer, it is
forced to internalize the costs of the speech restrictions it imposes. n151 A
public employer with a reputation for being unduly restrictive of employee
speech rights might find it hard to attract and retain good employees. Or, the
employer might have to compensate employees in other ways, such as providing pay
premiums, in order to hire and retain employees despite its proclivity for
restraining speech. These market pressures will tend to make it costlier for
public employers to restrict employee speech. n152

   Of course, some employers will continue to restrict certain kinds of speech.
But these restrictions, because they account for the effect of restrictions on
the employer's ability to retain an effective workforce, will reflect the
employer's implicit assessment of the costs of imposing a given restriction and
the costs of allowing the employee speech to proceed without restriction. The
market-based conception of government as employer thus suggests that speech
restrictions under the Holmesian approach will not be as easily imposed as might
initially be supposed.

   b. The need for employer flexibility. -

Another reason for deferring to governments acting in their roles as employers
stems from pure necessity. n153 A government employer, the Holmesian model
assumes, cannot pursue its mission in an efficient manner without substantial
discretion to [*1032] restrict and control its employees' speech. n154 Nor can
an employer regulate the message it wants to send to the public without
exercising some control over the employees who speak on its behalf. n155 Real
managerial discretion cannot exist unless courts refrain from intervening and
making their own assessments of which employer speech restrictions are
justified. n156

   The Holmesian approach also assumes that employers will use this discretion
to pursue effective and efficient operations and generally productive work
environments. Supervisors are free to take into account any and all potential
consequences of employee speech for office operations, and they face no
procedural requirements such as justifying their decisions based on admissible
evidence presented in open court. As a result, managers' flexibility to make
efficiency-enhancing personnel decisions and promote organizational missions is
strengthened.

   3. Employees and Citizens. -

The speech rights of American citizens center around freedom from
governmentally imposed orthodoxy. n157 The [*1033] First Amendment provides
substantial protections for citizens from being told what to say or not to say,
n158 and these protections define the contours of the relationship between
sovereign and citizen. The First Amendment allows the citizen to shape her
speech without excessive governmental intervention even when the speech
conflicts with governmentally accepted or ordained orthodoxies. n159

   But when the citizen becomes an employee of the government, she necessarily
compromises her right of free expression. In exchange for employment and
compensation, she agrees to subject herself to certain restrictions: n160 an
employee of the Department of Motor Vehicles, for example, agrees to refrain
from some speech, such as being excessively rude to patrons, n161 even though
the government as sovereign likely could not impose upon her as a citizen a
requirement that she refrain from being rude to those she passes on the street.
n162 Part of what the employee agrees to in accepting employment is speaking in
a way that promotes her employer's mission, as defined by her employer. n163 It
is not a matter of unilateral imposition of speech regulations by the government
as sovereign, but rather the result of public employees and employers entering
into bargains that can include certain restrictions of employees' speech. n164

   This theory of employee speech rights has rightly been dubbed "contractarian,
" in the sense that it envisions the voluntary trading of speech [*1034]
rights in exchange for the benefits of employment. n165 So, for example, the DMV
employee who can't be as rude to patrons as she would like has traded away some
of her speech rights as part of her bargain with her employer. On the Holmesian
view, there is no good reason for a court to interfere with this contractual
arrangement.

   B. The Holmesian Model and a Richer Ideal of Employer Interests

The Holmesian approach is also defined by its focus on providing public
employers with discretion to organize their internal affairs in such a way as to
pursue their missions most efficiently. This norm is furthered in two important
ways through adoption of the Holmesian model. The public employer enjoys the
ability to take into account all the potential ramifications of an employee's
speech when deciding what to prohibit or punish. This distinguishes the approach
from the Supreme Court's existing doctrine, which limits the effects of speech
on which managers can rely in disciplining or punishing employees. n166

   Additionally, the employer is not constrained by what it can prove in court.
n167 If the employer determines, based on past experience, office dynamics,
inarticulable hunches, or the like, that a certain type of employee speech might
generate a loss of morale somewhere down the road, the employer may decide that
this speech should be restricted - even if it could not prove with admissible
evidence in open court that the effects were likely to occur. n168

   These two considerations are related, and they combine to allow public
employers a much freer hand in pursuing their missions. For instance, the degree
of immediate, tangible, operational disruption a given type of speech is likely
to create - an inquiry that dominates the existing doctrine n169 - generally
will represent only one consideration among many that a public employer takes
into account in determining whether to restrict or punish an employee's speech.
Under the Holmesian approach, an employer can base its treatment of an
employee-speaker on any number of factors that would not be concrete enough to
satisfy the Pickering disruption test. And if an immediate, tangible disruption
does in fact seem likely to occur, it is up to the employer, not a court, to
decide how likely the disruption is, how bad it will be, and whether it
justifies disciplining the speaker.

    [*1035] Likewise, public employers are free to use proxies for
inconsistency with the employment mission. On the facts of Rankin, for instance,
the constable could have fired McPherson for her comments about the
assassination attempt n170 just because he had a hunch, based on his past
experience with McPherson or based on the defiant tone in which she expressed
her views, that she would be unlikely to fulfill her obligations in accord with
the constable's mission. n171 Or, he could have fired her simply because he
prefers to employ people who show more commitment to the rule of law. n172

   The Holmesian model, then, allows supervisors to be supervisors. It
recognizes that the employer is in the best position to gauge the likely effects
of employee speech, and it defers to the employer based on that recognition.
There is, of course, a downside to using the Holmesian approach to enhance
employers' flexibility: the flexibility can be used in pursuit of goals
unrelated to efficient pursuit of the employer's mission, such as restraining
employee speech simply because supervisors disagree with its content. n173 This
cost is discussed in Part IV. For now, it should suffice to point out that the
Holmesian approach is consistent with the view that the gains achieved through
affording public employers greater discretion to restrict employee speech
outweigh the costs of the added ability given to employers to restrict speech
for goals unrelated to organizational mission.

   IV. Costs, Threats, and Safeguards

   A. Costs and Threats

In the previous Part, I discussed a few of the most promising justifications
for the Holmesian model. In this Part, I identify some of the potential costs
arising from a return to the model. I should note at the outset that many of
these costs also arise under the Supreme Court's current approach. n174 Still,
my primary goal here is to offer a picture of the costs associated with the
Holmesian model itself.

   1. Intra-Office Speech. -

The first category of costs flowing from the Holmesian model is comprised of
the costs of inefficient restrictions on employees' intra-office speech, meaning
speech that is directed specifically at an audience within the place of
employment, such as supervisors, co-workers, or patrons. n175 Employers, freed
of the need to justify personnel decisions [*1036] in the language of
"disruption," might restrict employees' speech at work even when that speech
likely would not interfere with pursuit of the employers' missions. A supervisor
trying to provide public services efficiently might misjudge the net effect of
the speech restriction. Or, the supervisor might be pursuing some goal unrelated
to the employer's mission, such as perpetuating her political and moral beliefs,
or her tenure and intra-office power.

   Imagine that a school board determines high school students learn better if
they do not encounter the teachings of Karl Marx, as Marxist ideology is more
distracting than it is enlightening. Unbeknownst to the board, however, this
empirical premise is flawed, as students actually benefit greatly from having
some experience with Marxist teachings to compare with other social and economic
theories. When the board prohibits teachers from mentioning Marx to students, it
thinks it is serving its mission when actually it is not.

   The lesson is pretty simple: increasing supervisor discretion increases the
damage that bad supervisors can do. To the extent one thinks government
supervisors are inept, one would view the discretion afforded under the
Holmesian model with skepticism. And, as noted, there is a related danger that
supervisors acting in a Holmesian regime will restrict speech not because it
hurts employer efficiency, but rather simply because they disagree with the
speech on a personal level, n176 or because they figure that restricting certain
speech will tend to maximize personal benefits such as intra-office power.

   2. Extra-Office Speech. - The second category of costs deals with
extra-office speech, which I define as speech directed outside the office or
employment community. There are three major subsets of extra-office speech. The
first deals with extra-office speech that has nothing to do with the employee's
workplace, n177 such as a DMV worker's letter to the local newspaper supporting
a woman's right to an abortion. The second deals with speech that is in some
sense related to the employee's vocation and workplace but that does not provide
any information about the specific employer, including things like a school
teacher's extra-office statements about her personal pedagogical philosophy. The
final subset, which is discussed independently in the following subsection,
deals with speech that serves an information-providing, watchdogging, or
whistleblowing function. n178

    [*1037] With respect to the first subset - speech having no relation to the
employee's workplace - adopting the Holmesian model allows supervisors to punish
extra-office speech not because the speech has any effect on the employer's
pursuit of its organizational mission, but rather, as discussed above, because
the supervisor disagrees with the content of the employee's speech n179 or
believes restricting the speech will personally benefit her in some way. We
might think about this as the "Whitman problem," playing off Justice Stevens's
opinion in National Treasury Employees Union ("NTEU") that named Whitman among
the federal governmental employees who, by writing "in their spare time," "have
made significant contributions to the marketplace of ideas." n180

   I previously discussed this problem in the context of intra-office speech.
The problem is likely to be even more troublesome when dealing with extra-office
speech, which tends to affect more people. n181 If extra-office speech
restrictions went unchecked, not only would speakers and writers like Whitman
(along with legions of lesser but still worthy contributors) lose the valuable
right to express their opinions, ideologies, and beliefs, but society could take
an even larger hit due to the relative barrenness of the marketplace of ideas.
n182

   As for the second subset of speech, dealing with expressions that are
relevant to the employer's workplace but which are not information-providing,
watchdogging, or whistleblowing, an initial group of dangers tracks the Whitman
problem set out above. If a university professor has the ability and desire to
make enlightening and socially beneficial speeches about evolution but is
deterred from doing so by his evolution-rejecting employer's threats of
discipline, the result is a significant and widely-felt loss in social welfare.

   3. Information-Providing, Watchdogging, and Whistleblowing. -

This subset of extra-office speech deals generally with employees revealing
something about what is going on inside their workplaces, and it can be broken
down into three overlapping and cumulative components. [*1038] When an
employee keeps the public abreast of office operations and issues, she is
performing an information-providing function. When the information she is
providing pertains to potential inefficiencies in the employer's office, she is
performing a watchdogging function. And when the topics of her speech are not
inefficiencies but illegalities, she is performing a whistleblowing function.
n183

   All of these functions are generally perceived as socially valuable.
Pickering itself, for example, praised the role of public teachers as
information-providers and watchdogs: "Teachers are, as a class, the members of a
community most likely to have informed and definite opinions as to how funds
allotted to the operation of the schools should be spent. Accordingly, it is
essential that they be able to speak out freely on such questions without fear
of retaliatory dismissal." n184 Justice O'Connor conveyed the same sentiment in
Waters v. Churchill: "Government employees are often in the best position to
know what ails the agencies for which they work; public debate may gain much
from their informed opinions." n185

   The Holmesian model does not protect any of these types of speech. Rather,
the employer retains discretion to prevent potentially valuable public
disclosures. These disclosures, of course, are not necessarily socially
beneficial; the revelation of confidential military secrets would likely have
significant costs outweighing any potential benefit. n186 Nevertheless, it seems
reasonable enough to assume that many restrictions on information-providing,
watchdogging, and whistleblowing are socially and privately costly. n187 These
costs must be kept in mind when evaluating the Holmesian model.

   B. Safeguards

The potential costs associated with the Holmesian approach are substantial. In
this section, I highlight some of the safeguards that might be thought of as
limiting the costs associated with the model in practice.

   1. Market-Based and Economic Controls. -

The Holmesian approach is consistent with the view that the market for
employment puts pressure on employers to internalize the private costs of the
speech restrictions they impose. n188 [*1039] To the extent the market is
well-functioning, there exists an important control on public employers'
abilities to impose speech restrictions.

   To illustrate, assume that a public employee gets fired because his
supervisors disagree with the content of his extra-office writings. If the
market for employment is working properly, information about the employee's
discharge will be available to new would-be employees of his office - maybe due
to media coverage of the ostensibly unjust and oppressive firing, or the
employee's own efforts to direct social and political pressure at his
supervisors. n189 Potential applicants to fill his role will take these speech
restrictions into account when deciding whether to pursue the job. Understanding
this effect ex ante, the supervisors will be less likely to restrict the
employee's speech unless the restrictions provide sufficient offsetting
benefits.

   A separate safeguard arises from the financial costs of firing employees.
Firing an employee, filling her position with a new applicant, and investing in
training that applicant costs money. n190 If supervisors are pursuing efficient
promotion of the employer's mission, they will have to take into account the
potentially considerable economic costs of hiring replacements in deciding
whether to fire employees based on their speech. n191

   It is possible (probable?) that some government supervisors are more or less
oblivious to concerns about pursuit of the employer's mission. n192 If this
really were the case, the market consequences of supervisors' actions would have
little effect on their behavior. The intuitive solution would be to alter the
structure of government employer oversight to better align the incentives of the
employer and the supervisors. In the absence of such a solution,
mission-oblivious supervisors will not be checked by the economic consequences
of the speech restrictions they impose.

   2. Contractual, Doctrinal, and Political Protections. -

This Article is not the place to provide an elaborate analysis of the various
non-constitutional employment protections of public employees. I simply flag a
few of these protections that make the costs associated with the Holmesian
approach less daunting.

   Contractual provisions provide a mechanism for public employees to [*1040]
protect themselves from discharge. These provisions might be part of personal
employment contracts or broader collective bargaining agreements. For the subset
of public employees who are contractually protected from discipline, n193 resort
to the First Amendment will be marginally less necessary.

   Employees also enjoy some statutory protections at both the state and federal
levels. Civil service laws, along with whistleblower protection and
anti-retaliation legislation, put certain types of speech outside the reach of
employer restriction and retaliation. n194

   Additionally, government actors might incur political costs when they fire
employees. This phenomenon is likely to be most pronounced when the employee is
fairly visible, generally meaning high-ranking, so that her dismissal causes a
stir and creates the prospect of political backlash against the firing party.
n195 Additionally, firing on the particular basis of an employee's speech might
provoke public criticism and scrutiny that government employers wish to avoid.
n196 Watchdogs and whistleblowers, for example, might garner public support and
thus be afforded some political protection from employer retaliation. n197

   Finally, a number of doctrinal protections outside of the First Amendment can
protect employees from discharge. For example, many states have developed public
policy exceptions to at-will employment, offering some security to private and
government employees alike. n198

   The presence of these non-constitutional protections for employee speech
suggests that the political process is providing at least some insulation to
employees from employer speech restrictions. Thus, while the Holmesian model
might appear drastic at first blush, a return to the model would not go so far
as to declare it "open season" on employee speech.

    [*1041]

   V. Assessing the Holmesian Model and an Alternative Proposal for Reform

   A. Full-Scale Adoption of the Holmesian Model

   1. The Holmesian Model Proposed. -

One of the Holmesian model's most pronounced strengths is its consistency with
public employers' pursuit of their organizational missions. The Holmesian
approach gives supervisors the flexibility to make personnel decisions without
needing to point to disruptions or provable effects on operational efficiency.
n199

   As noted above, the primary drawbacks of the Holmesian model are the private
and social costs of restricting government speakers' abilities to contribute to
public discourse. Some of this speech probably is not terribly valuable in the
sense of contributing to social or political debate, but other employee speech
might turn out to yield considerable social benefits. Even so, allowing all
extra-office speech to go unchecked by public employers has the potential to
harm employer efficiency in many ways - recall Peter Melzer's pro-NAMBLA speech
and the damage it caused to school morale, intra-school harmony, and relations
with parents. n200 In setting a legal standard, there does not seem to be a good
way to separate the Whitmans, whose contributions to public discourse we are
likely to value significantly and whose speech we accordingly would like to
protect, and the Melzers, whose contributions we tend to think are much less
grand and whose silencing does not bother us much at all.

   The Holmesian model responds to these problems by assuming that, as a general
matter, employer efficiency needs will tend to outweigh the value of public
employee speech. The model also recognizes that market controls resulting from
the government's status as employer, financial controls stemming from the costs
of firing employees, and political controls like whistleblower protection laws
limit, as a practical matter, the amount of harm that public employers are
likely to cause by creating and enforcing socially inefficient speech
restrictions.

   2. Theoretical Obstacles to Accepting the Holmesian Model. -

Despite the model's simplicity and benefits, the Holmesian approach is too
flawed to present a desirable proposal for the reform of public employee speech
jurisprudence. The approach is dependent on a vision of the market for
employment that ultimately is untenable.

   a. Employee-side market failures in the market for employment. -

The market for government employment is imperfect. Perhaps most importantly,
public employees might trade away their speech rights for too little in
accepting government employment. Employees are [*1042] likely to make
employment decisions based on only the private value of their free speech,
rather than the aggregate social value of that speech, and accordingly to part
with their free speech rights too cheaply. n201 The strong-form contractarian
model of employee speech is thus problematic from a social welfare standpoint.

   The works of Walt Whitman, n202 for example, have generated (and continue to
generate) social benefits that presumably heavily outweigh the private benefits
that accrued to Whitman from his writings. Whitman rationally would have
contracted to give up his ability to express himself through his writings for a
price far lower than the value his writings have created for society. n203 Put
differently, Whitman's employer could have externalized a significant portion of
the costs of Whitman's speech restrictions onto society at large.

   The differential between the private and social costs of speech restrictions
is also likely to be great with respect to public employees' watchdogging
functions, as the social benefits arising from publicly highlighting operational
deficiencies of public employers are potentially wide-ranging and considerable.
n204

   A second vulnerability of the market-based model is that to the extent
employee choice in employers is constrained or that information about employer
restrictions on speech is unavailable, public employer speech restrictions will
be insufficiently deterred. n205 Gathering information about employers' speech
restrictions probably will be too costly for many employees. Even if information
about employer speech restrictions were easily attainable, it is unclear whether
many public employees would have the bargaining leverage to make employment
decisions based on the information. The degree of bargaining leverage will turn
in significant part on a [*1043] given employee's category of employment and
the demand for that category of employees as dictated by economic forces.
Additionally, some categories of employees - for instance, those who are
dedicated to being government prosecutors - will be unable to find a close
analog in the private sector and thus will be willing to give up a significant
portion of their speech rights in order to get the job they want. n206 These
factors tend to decrease the number of real employment options that employees
have, shaking one's confidence in the ability of public employees to bargain
over speech restrictions.

   b. Employer-side market failures in the market for employment. -

On the demand side, relating to the manner in which public employers make
hiring and retention decisions, the most significant market imperfection arises
from the possibility that supervisors might not be pursuing their employers'
missions. Public employers are not strictly dependent on the market for their
existence. In many cases, they have no real private-sector competition; a person
cannot choose to get his driver's license from a private DMV. In other markets,
public employers compete with private enterprises but are subsidized in a way
that makes them less dependent on market rewards.

   This lack of strict market checks gives public employers some insulation from
demands of efficient pursuit of their missions. n207 Supervisors thus might
implement speech restrictions even though they are socially detrimental simply
because the employer faces mild market repercussions. In most cases, there is
probably a threshold level of efficiency below which government employers can't
sink without creating public disfavor, and this threshold provides some
constraint on the imposition of inefficient speech restrictions. n208 But above
that threshold, we cannot always rely on market repercussions to limit the
speech restrictions imposed by supervisors.

   3. Assessment of the Holmesian Model. -

Most of what remains of the theoretical basis of the Holmesian approach is the
need for employer flexibility in pursuing its organizational mission. The
approach is made more palatable by the statutory and doctrinal safeguards that
exist to protect public employees from discipline, though of course these
protections are not constitutional, and thus not guaranteed. Still, their
presence suggests that the political process will sometimes step in, at least
with respect to certain forms of employee speech, if First Amendment protections
are too weak or uncertain. n209

    [*1044] But hoping the political process will be there when we need it is a
risky way to formulate constitutional doctrine. When the Holmesian model is
evaluated on its own terms, it requires an answer to this question: do the
aggregate social benefits of allowing public employers a free hand in
restricting speech outweigh the aggregate social costs of such a regime? Were
market-based safeguards reliable, I would be tempted to answer in the
affirmative. But given the many reasons why reliance on the market for
employment to protect against excessive speech restrictions is a dangerous
proposition, it seems to me that the Holmesian model ought to be put away for
good.

   B. The Internal/External Model

Despite its flaws, the Holmesian model provides a useful starting point for
reconceptualizing a public employee speech jurisprudence that I have argued is
misguided. A new model building off the Holmesian approach might defer to
employer discretion in restricting employee speech, but only within the
workplace. More precisely, the model would provide that public employers may
restrict any employee speech that occurs within the workplace or otherwise on
the job, n210 or that is directed specifically at workplace audiences, but may
not restrict employee speech that is both made off the job and not directed
specifically at workplace audiences. n211 I dub this approach the
"internal/external model."

   The internal/external model embraces the Holmesian theory with respect to all
matters occurring on the job, but it affords employees' extra-office and
information-providing speech the same degree of protection enjoyed by speakers
who are not government employees. n212 Essentially, a "citizen" with powerful
free speech protections becomes an "employee" subject to employer speech
restrictions the moment she begins work. n213

   The result is that several particularly valuable types of speech are
protected from adverse employer reaction. Speech directed to the public, as
opposed to speech directed only at intra-office audiences, has the potential
[*1045] to reach more listeners, and as a result may tend to make larger
contributions to public discourse. n214 Of course, some internal speech can be
of great social value: an employee whose constant grievances finally encourage
his supervisors to restructure operations in a more efficient fashion makes a
significant social contribution. n215 Yet the avenues for these types of speech
are not foreclosed under the internal/external model. Rather, to be protected
under the model, the employee is forced to share his grievances with the public.

   This consideration leads to a possible objection to the internal/external
model. Employees may have incentives to go public with workplace grievances in
order to gain First Amendment protection. But if one accepts, as I have
suggested, that most speech occurring within public employment offices has some
effect on employer operations, and that matters affecting the operations of
public service-providers are potentially matters of public interest, then
encouraging employees to make their grievances public might well be desirable.

   The practical implications of the internal/external model are best understood
by applying it to several of the cases and examples discussed above. Whitman's
extra-office writings, for instance, are protected under the internal/external
model. n216 So are the pro-NAMBLA expressions of Peter Melzer, n217 as long as
he does not generate those expressions from or direct them toward his workplace,
and as long as the expressions are lawful. n218 The fact that Melzer was
promoting a change in the law along with a shift in social attitudes is
inapposite; the outcome is no different than it would have been had Melzer been
advocating for an ostensibly more innocuous lowering of the age of consent by a
year or two, or an increase in speed limits on state highways. And extra-office
politicking is protected, regardless of the cause or candidate. (The effect of
this latter consideration is to invalidate much of the Hatch Act n219 as it
applies to non-policymaking federal [*1046] employees.) n220 Finally,
information-providing, watchdogging, and whistleblowing outside the office are
also protected from adverse employer action under the internal/external model.
Thus, Pickering's letter, even though it criticized past school board decisions,
would constitute protected speech. n221 The protection provided to each of these
speakers is predictable ex ante and avoids the modern doctrine's theoretically
unsatisfying disruptiveness inquiry. n222

   What kinds of speech would not be protected under the internal/external
model? Myers would still find herself without protection for her intra-office
survey; n223 it was the prerogative of her employer to decide what speech would
be allowed at work. McPherson, too, was vulnerable to firing for her
intra-office statements about the President. n224 Her only hope would have been
to take her "cheering for the robbers" n225 outside the office and into the
public discourse. Wales, who voiced her grievances about school policies to her
superiors, would not have been protected; n226 intra-office grievances, no
matter how important and no matter how great a "public concern," receive no
constitutional protection under this model if kept non-public, and it is up to
the employer to determine whether employees who criticize office operations are
to be commended for their ingenuity or disciplined for their breeding of
disharmony. n227 Like Wales, Bessie Givhan would be without First Amendment
protection for her complaints to the [*1047] principal about the school's
employment policies. n228 And the professor who wanted to teach Marx would be
unprotected, with the decision how to structure the school's curriculum left to
his supervisors. n229

   The internal/external model carries the added benefit of allowing a
government employer to control the speech of those employees who speak on its
behalf. n230 Government employers are dependent on their employees to deliver
the employer's messages. The President of the United States, for instance, might
have a much harder time relaying messages to the public if the White House Press
Secretary had a constitutionally protected right to change or elaborate on the
President's message without facing threat of firing. Speaking on the government
's behalf can be subtler; when a public employer charges its teachers with
adhering to a curriculum or instructs its librarians to select (or not select)
certain books for inclusion in public libraries, it is depending on these
employees to transmit its desired message. n231 Under the internal/external
model, an employee's speech made on behalf of her employer is completely within
the employer's discretion to restrict and punish. The employer is thus able to
convey what it wants to convey. n232

   The most desirable version of the internal/external model would include four
general exceptions. Employers would be able to discipline or [*1048] fire
employees for extra-office speech that was unprotected or unlawful. Categories
of expression such as libel and obscenity have been deemed unworthy of
constitutional protection due to their low social value, n233 so it makes sense
to allow employer discipline on these grounds.

   The model would also allow for some confidentiality agreements restricting
employee speech on matters related to employment. The agreements would not be
invalidated per se, but rather would be enforceable when the interests they
served were compelling. So what types of interests would qualify as compelling?
Certainly, restrictions on disclosures likely to threaten national security
would be valid. n234 Disclosures that threatened to completely undermine the
employer's ability to perform its institutional duties could similarly be
restricted. Thus, a government intelligence agency such as the CIA that depends
heavily on secrecy would have wide latitude in forcing its employees to enter
into binding confidentiality agreements even when no direct threat to national
security could be shown. n235 The rationale for allowing confidentiality
agreements as suggested by the CIA example is straightforward enough to state
(though admittedly sometimes tricky to apply): in that context, it seems likely
that the costs of allowing employee disclosures are so substantial that they
will tend to heavily outweigh the social and private benefits of protecting the
employee's speech.

   The third exception would apply to speech that is made off the job, but that
includes claims about what the speaker will do when he enters the workplace. For
instance, if a Marxist schoolteacher states publicly that he intends to
indoctrinate his pupils with Marxist theory, the teacher can be fired on that
basis; the school need not wait to see whether he keeps his promise.

   The final exception tracks a component of the Supreme Court's political
patronage jurisprudence by allowing unchecked governmental discretion in firing
"policymaking" employees on the basis of speech and association. In Rutan v.
Republican Party of Illinois, n236 the Court extended the holdings of Elrod v.
Burns n237 and Branti v. Finkel n238 - which taken together prohibited public
employees from being fired due solely to political affiliation "unless party
affiliation is an appropriate requirement for the position involved" - to
related employment practices like promotion and hiring. n239 The Court did
[*1049] not offer much explanation of when party affiliation is an "appropriate
requirement," n240 other than tying "appropriateness" to the presence of a
"vital" government interest. n241 But it did characterize permissible patronage
as being limited to "high-level employees," n242 and it referred to a page of
Justice Stewart's opinion in Elrod on which he noted that the question before
the Court was "whether a nonpolicymaking, nonconfidential government employee
can be discharged or threatened with discharge from a job that he is
satisfactorily performing upon the sole ground of his political beliefs." n243

   The Court's apparent distinction in the patronage cases - between
"high-level," "policymaking" employees on the one hand and nonpolicymaking,
lower-level employees on the other - seems like the most logical referent for
determining which public employees are left unprotected even in their
extra-office speech. High-level, policymaking employees tend to have greater
authority to make important decisions, meaning that control over their speech
and conduct is especially important for public employers. High-level employees
are also oftentimes privy to sensitive and confidential information, the public
release of which might create exceptionally wide-ranging and harmful
repercussions.

   Further, the higher a government employee's office, the more likely it tends
to be that she is working closely with elected governmental representatives who
depend for their continued electoral support on promoting certain viewpoints.
The Attorney General, for instance, works closely enough with the President that
his views on divisive issues like abortion and gun control might be perceived as
reflective of the President's own views or the views of the broader
"administration." From a democratic accountability standpoint, it is sensible to
allow the President flexibility to discharge the Attorney General based on his
speech without violating the First Amendment.

   The remaining question is how to articulate the level of employment at which
the internal/external model ceases to apply. The Supreme Court's focus has been,
I think rightly, on the "nature of the responsibilities" of a given public
employee. n244 Employees with broad mandates and little by way of specific job
descriptions, or who "formulate[] plans for the implementation of broad goals,"
are policymaking officials outside the protection of the internal/external
model. n245 Additionally, the functional arguments I described in attempting to
justify the distinction between "high-level," "policymaking" employees and other
employees should be used to define who falls into which category.
Characteristics like whether the employee [*1050] was appointed by an elected
official, whether the employee is regularly privy to important and sensitive
information, and how many other workers the employee supervises should be
factored into the analysis of whether the employee falls outside the
internal/external model's protections.

   The internal/external model does not preserve all the benefits generated by
the Holmesian approach. Speech made from outside the office can certainly be
disruptive, as cases like Melzer demonstrate. n246 Such speech, when it is
sufficiently out of step with mainstream norms, can create uprisings that harm
employer efficiency, and it can make co-workers uncomfortable or disenchanted to
the detriment of intra-office harmony. n247

   But it seems to me that the internal/external model nevertheless reflects a
desirable trade-off. Affording all extra-office speech protection from adverse
employer action would tend to enrich the public discourse and the marketplace of
ideas, and the contours of an employee's right to speak would be set without
regard to how various audiences are likely to react. The internal/external model
is also more appealing than the modern Pickering doctrine in its application.
There is little need for ad hoc balancing, reliance on heckler's vetoes, or
inconsistent and content-based declarations of some material being of "public
concern." Speech that occurs within the workplace is not protected, no matter
how significant of a public concern it is declared to implicate. Speech that
occurs outside the office receives protection from adverse employer actions,
regardless of the uprising the speech causes and, in most cases (outside of the
exceptions described above for confidentiality agreements and high-level
employees), no matter how substantial the governmental efficiency interest in
restricting it. This relative predictability means that the internal/external
model does not suffer from the same problems of uncertainty and overdeterrence
of risk-averse employee speakers that plague the modern doctrine. n248 It also
means that adopting the internal/external model likely would bring about
substantial savings in litigation costs.

   As a positive matter, the internal/external model is quite removed from the
Supreme Court's current Pickering/Connick doctrine. Up until a few months ago,
one could have at least pointed to NTEU as suggesting that off-the-job,
non-employment-related speech should generally merit strong protection under the
Pickering balancing test. n249 But NTEU did not suggest that this speech should
be automatically protected. n250 And any such extension of [*1051] NTEU was
clearly foreclosed by San Diego v. Roe. n251 The San Diego Court rejected the
idea that NTEU created a presumption of protection for off-the-job speech,
reasoning that because the speech in question included indicia of the speaker's
employment, the proper analytical rubric was the familiar Connick/Pickering
two-step. n252

   In terms of normative conclusions, I must confess that I am not sure the
internal/external model is ready for adoption. While as a general proposition I
think its advantages outweigh its drawbacks, I have noted that the model carries
substantial costs that should not be overlooked. I do think, however, that the
model takes a positive step toward reconceptualizing employee speech
jurisprudence. It shakes free from the current doctrine's worrisome requirement
that judges decide what is legitimately a matter of public concern, and it
avoids inviting judges to determine whether speech is protected by making
explicitly content-based judgments of how valuable the speech is. Moreover, it
does this while respecting public employers' needs to organize their internal
affairs and pursue their employment missions. Ultimately, I think the
internal/external model provides a useful starting point for thinking about how
to repair a doctrine in serious need of an overhaul.

   VI. Conclusion

   Discarding a doctrine without thinking carefully about why that doctrine is
bad is dangerous business. Failing to pinpoint exactly which flawed assumptions
and theoretical missteps make the existing doctrine undesirable can hinder the
process of fashioning a new, more satisfying doctrine to take the place of the
old.

   I have tried to show that the Holmesian approach to public employee speech,
abandoned by the Supreme Court almost half a century ago, has something to
recommend it. The interests that it focuses on protecting are important, as more
efficient pursuit of employment missions can lead to more effective provision of
public services at less expense to taxpayers. In the end, though, the Holmesian
model is sunk by the assumptions about the market for employment upon which it
depends.

   Even so, articulating the theoretical foundations of the Holmesian approach
helps lead to the consideration of new alternatives, such as the promising
internal/external model. The Holmesian model remains at the close of this
project exactly where it was at the beginning: discarded as undesirable. Yet my
hope is that the ephemeral resurrection of the model, combined with analysis of
the model's plusses and minuses, has offered some insight into how we should
proceed in our thinking about public employee speech.

FOOTNOTES:


   n1. See Waters v. Churchill, 511 U.S. 661, 671 (1994) (plurality opinion)
(describing a key question in the law of public employee speech as "what is it
about the government's role as employer that gives it a freer hand in regulating
the speech of its employees than it has in regulating the speech of the public
at large"); id. at 675 ("The government cannot restrict the speech of the public
at large just in the name of efficiency. But where the government is employing
someone for the very purpose of efficiently achieving its goals, such
restrictions may well be appropriate."); Rankin v. McPherson, 483 U.S. 378, 384
(1987) ("On the one hand, public employers are employers, concerned with the
efficient function of their operations; review of every personnel decision made
by a public employer could, in the long run, hamper the performance of public
functions. On the other hand, "the threat of dismissal from public employment is
. . . a potent means of inhibiting speech.'" (quoting Pickering v. Bd. of Educ.,
391 U.S. 563, 574 (1968))).



   n2. See Rankin, 483 U.S. at 381.



   n3. See infra text accompanying note 180.



   n4. See Keyishian v. Bd. of Regents, 385 U.S. 589 (1967).



   n5. See Wales v. Bd. of Educ., 120 F.3d 82 (7th Cir. 1997).



   n6. See Givhan v. W. Line Consol. Sch. Dist., 439 U.S. 410 (1979).



   n7. See Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968) ("To the extent
that the [lower court's] opinion may be read to suggest that teachers may
constitutionally be compelled to relinquish the First Amendment rights they
would otherwise enjoy as citizens to comment on matters of public interest in
connection with the operation of the public schools in which they work, it
proceeds on a premise that has been unequivocally rejected in numerous prior
decisions of this Court.").



   n8. See Pickering, 391 U.S. at 568.



   n9. See, e.g., Rodric B. Schoen, Pickering Plus Thirty Years: Public
Employees and Free Speech, 30 Tex. Tech L. Rev. 5, 29 (1999) ("Lower courts
obliged to decide public employee-free speech cases and seeking guidance from
the [major] Supreme Court decisions will surely find "proper resolution' of the
cases both elusive and uncertain.").



   n10. 385 U.S. 589 (1967).



   n11. 391 U.S. 563 (1968).



   n12. Connick v. Myers, 461 U.S. 138, 143 (1983).



   n13. McAuliffe v. Mayor of New Bedford, 29 N.E. 517, 517 (Mass. 1892).



   n14. See, e.g., Developments in the Law - Public Employment, 97 Harv. L. Rev.
1611, 1740-41 (1984).



   n15. Though it will become apparent soon enough, I note at the outset that I
assess the Holmesian model, and public employee speech rights in general,
through a lens that is best described as social utilitarian. I assume that a
"good" public employee speech doctrine is one that tends to maximize social
benefits and minimize social costs.



   n16. For a more developed definition and discussion of the model, see infra
Part V.B.



   n17. See Connick, 461 U.S. at 143-44; see also Lawrence Rosenthal,
Permissible Content Discrimination Under the First Amendment: The Strange Case
of the Public Employee, 25 Hastings Const. L.Q. 529, 530 (1998); Michael L.
Wells, Section 1983, the First Amendment, and Public Employee Speech: Shaping
the Right to Fit the Remedy (and Vice Versa), 35 Ga. L. Rev. 939, 945 (2001) (
"Courts used to begin and end their analysis of public employee speech issues by
treating the government like a private firm, free to set whatever restrictions
it pleased on employee speech.").



   n18. McAuliffe, 29 N.E. at 517.



   n19. Id. at 518.



   n20. Id. at 517.



   n21. Id. at 518.



   n22. Holmes took an analogous position three years later in Commonwealth v.
Davis, 39 N.E. 113 (Mass. 1895), aff'd, 167 U.S. 43 (1897), noting the
constitutionality of an ordinance making it a criminal offense to give a public
address in the Boston Common without a permit. Holmes wrote that "for the
legislature absolutely or conditionally to forbid public speaking in a highway
or public park is no more an infringement of the rights of a member of the
public than for the owner of a private house to forbid it in his house." Id. at
113. As Professor Van Alstyne described it, Holmes's opinion in Davis turned on
the proposition that "the defendant," a preacher, "may have a constitutional
right to talk religion, but he has no constitutional right to use the Boston
Common." William W. Van Alstyne, The Demise of the Right - Privilege Distinction
in Constitutional Law, 81 Harv. L. Rev. 1439, 1440 (1968).



   n23. Cf. Connick v. Myers, 461 U.S. 138, 144 (1983).



   n24. 280 U.S. 396 (1930).



   n25. Id. at 397.



   n26. Cf. United Pub. Workers v. Mitchell, 330 U.S. 75, 98 (1947) (stating
that in Wurzbach, "the argument of unconstitutionality because of interference
with the political rights of a citizen by that time was dismissed in a sentence
").



   n27. Wurzbach, 280 U.S. at 398-99; see also Ex parte Curtis, 106 U.S. 371
(1882).



   n28. 330 U.S. at 75.



   n29. See id. at 78.



   n30. Id. at 94.



   n31. Id. at 99.



   n32. Id.



   n33. 341 U.S. 716 (1951).



   n34. Id. at 717-19.



   n35. Id. at 720.



   n36. Id.



   n37. The Court also upheld the oath requirement. See id. at 724.



   n38. Id. (Frankfurter, J., concurring in part and dissenting in part).



   n39. Id. at 725 ("[A] government could not exclude from public employment
members of a minority group merely because they are odious to the majority, nor
restrict such employment, say, to native-born citizens.").



   n40. Id. at 726. Justice Frankfurter disputed the validity of the oath
requirement on due process grounds. See id. at 728.



   n41. 342 U.S. 485 (1952).



   n42. Id. at 492.



   n43. Id. at 493.



   n44. Id.



   n45. Id. at 497 (Black, J., dissenting). Justice Black's dissent was based in
significant part on his desire to protect norms of academic freedom. See id. ("I
dissent from the Court's judgment sustaining this law which effectively
penalizes school teachers for their thoughts and their associates.").



   n46. Like Justice Black, Justice Douglas evinced a strong desire to protect
academic freedom in his opinion. See William W. Van Alstyne, Academic Freedom
and the First Amendment in the Supreme Court of the United States: An Unhurried
Historical Review, 53 Law & Contemp. Probs. 79, 105 (1990).



   n47. Adler, 342 U.S. at 508 (Douglas, J., dissenting). Justice Douglas cited
United Public Works v. Mitchell and Garner v. Board of Public Works of Los
Angeles as representative of "the recent doctrine."



   n48. See, e.g., Frederick Schauer, Too Hard: Unconstitutional Conditions and
the Chimera of Constitutional Consistency, 72 Denv. U. L. Rev. 989, 993 (1995);
Developments in the Law - Public Employment, supra note 14, at 1741-49
(describing the shift in jurisprudence as from a "private sector" vision of
public employment to an "individual rights" vision of public employment).



   n49. The seminal account of the movement away from the Holmesian approach is
Van Alstyne, supra note 22. Professor Van Alstyne argued, writing in 1968, that
"while the concept of "privilege' underlying Holmes' epigram [in McAuliffe]
remains nominally intact, its implications for positive law have been gradually
eroded." Id. at 1442.



   n50. 364 U.S. 479 (1960).



   n51. Id. at 490.



   n52. 385 U.S. 589 (1967).



   n53. 391 U.S. 563 (1968).



   n54. Id. at 564.



   n55. Id. at 564-65.



   n56. Id. at 565.



   n57. See id. at 568. As support for this proposition, Justice Marshall cited
three cases: Wieman v. Updegraff, 344 U.S. 183, 191 (1952) (holding that a
statute requiring state employees to take a loyalty oath violated due process
through "indiscriminate classification of innocent with knowing" membership in
disfavored organizations), Shelton v. Tucker, 364 U.S. 479 (1960), and Keyishian
v. Board of Regents, 385 U.S. 589 (1967).



   n58. Pickering, 391 U.S. at 568.



   n59. Id. Justice Marshall explicitly acknowledged the ambiguity of the test,
attempting to provide only "some of the general lines along which an analysis of
the controlling interests should run." Id. at 569.



   n60. Id. at 572-73.



   n61. See, e.g., O'Hare Truck Serv., Inc. v. City of Northlake, 518 U.S. 712,
716-17 (1996) (recognizing the abrogation of the Holmesian approach); Moran v.
Washington, 147 F.3d 839, 846 (9th Cir. 1998) (same); Pereira v. Comm'r of Soc.
Servs., 733 N.E.2d 112, 117 (Mass. 2000) (same).



   n62. 461 U.S. 138, 146 (1983).



   n63. Id. at 141.



   n64. See id. at 154. Still, the Court emphasized the fact-specific nature of
its inquiry. See id.



   n65. See id. at 146.



   n66. Id.



   n67. Id. at 147-48. The fact that the questionnaire was circulated inside the
office rather than released publicly apparently had no import with respect to
the "public concern" determination. Cf. Givhan v. W. Line Consol. Sch. Dist.,
439 U.S. 410, 414 (1979) ("This Court's decisions in Pickering, Perry [v.
Sindermann, 408 U.S. 593 (1972)], and Mt. Healthy [City Board of Education v.
Doyle, 429 U.S. 274 (1977),] do not support the conclusion that a public
employee forfeits his protection against governmental abridgment of freedom of
speech if he decides to express his views privately rather than publicly. While
those cases each arose in the context of a public employee's public expression,
the rule to be derived from them is not dependent on that largely coincidental
fact."); id. at 415-16 ("Neither the [First] Amendment itself nor our decisions
indicate that this freedom [of speech] is lost to the public employee who
arranges to communicate privately with his employer rather than to spread his
views before the public.").

   For an early treatment of the distinctions between private and public speech
and a criticism of the Court's analysis in Givhan, see Frederick Schauer,
"Private" Speech and the "Private" Forum: Givhan v. Western Line School
District, 1979 Sup. Ct. Rev. 217.



   n68. Connick v. Myers, 461 U.S. 138, 149 (1983). In dissent, Justice Brennan
articulated his vision of the proper public concern test, covering matters "that
could reasonably be expected to be of interest to persons seeking to develop
informed opinions about the manner in which the Orleans Parish District
Attorney, an elected official charged with managing a vital governmental agency,
discharges his responsibilities." Id. at 163 (Brennan, J., dissenting).



   n69. Id. at 150 (opinion of the Court).



   n70. Id. at 153.



   n71. See id.



   n72. See id. at 154.



   n73. 483 U.S. 378 (1987).



   n74. Id. at 381.



   n75. 518 U.S. 668 (1996).



   n76. See infra Part II.B.4.



   n77. See, e.g., Melzer v. Bd. of Educ., 336 F.3d 185, 197 (2d Cir. 2003) ("To
satisfy Pickering and justify adverse action arising out of an employee's
protected activity, the government has the burden to show that the employee's
activity is disruptive to the internal operations of the governmental unit in
question."); Wales v. Bd. of Educ., 120 F.3d 82, 85 (7th Cir. 1997) (stating
that, under Pickering and Connick, "speech about a topic of public concern may
be a ground of adverse action only if the speech is disruptive"); id. at 84-85
(noting that, under Pickering, the public employer is permitted to react "when
speech goes "too far' (or becomes "too disruptive')"); Wells, supra note 17, at
967 ("If the plaintiff gets past the "public concern' hurdle, the next question
is whether the value of the speech is outweighed by the risk that it will unduly
disrupt the workplace.").



   n78. Rankin, 483 U.S. at 388.



   n79. In this subsection and the two that follow, I challenge the theoretical
foundations and practical effects of the Pickering disruption test. I do not
focus much on other sources of objection to the Pickering approach, including
the uncertainty and oftentimes ad hoc nature of its balancing of employer versus
employee interests. For analysis of free speech balancing tests in general, see,
for example, Robert Post, Recuperating First Amendment Doctrine, 47 Stan. L.
Rev. 1249, 1279-81 (1995); Eugene Volokh, Freedom of Speech, Shielding Children,
and Transcending Balancing, 1997 Sup. Ct. Rev. 141, 167-68.



   n80. See Rankin, 483 U.S. at 388.



   n81. See id.



   n82. See id.



   n83. Restrictions on employee speech that arise out of audience responses
based on the speaker's topic or message might thus be categorized as
content-based or viewpoint-based. These restrictions are distinct from
situations in which free speech doctrine is driven by listeners' responses to
noise in general, with Professor Ely's example of sound trucks emitting static
providing a useful example. See John Hart Ely, Democracy and Distrust: A Theory
of Judicial Review 113 (1980); see also Post, supra note 79, at 1266-67.



   n84. For the Court's discussion of the heckler's veto in different free
speech contexts, see, for example, Forsyth County v. Nationalist Movement, 505
U.S. 123, 134-35 (1992) ("Speech cannot be financially burdened, any more than
it can be punished or banned, simply because it might offend a hostile mob."),
and Terminiello v. Chicago, 337 U.S. 1, 4 (1949) ("[A] function of free speech
under our system of government is to invite dispute. It may indeed best serve
its high purpose when it induces a condition of unrest, creates dissatisfaction
with conditions as they are, or even stirs people to anger... . That is why
freedom of speech, though not absolute, is nevertheless protected against
censorship or punishment, unless shown likely to produce a clear and present
danger of a serious substantive evil that rises far above public inconvenience,
annoyance, or unrest." (citations omitted)).



   n85. Indeed, I do not mean to say that all First Amendment doctrines that
take audience responses into account are necessarily flawed. For example, the
fighting words doctrine as articulated in cases such as Gooding v. Wilson, 405
U.S. 518 (1972) - with a focus on the distinction between inflammatory words
directed at general audiences and inflammatory words directed at particular
individuals - seems to me at least arguably defensible.



   n86. See Rankin, 483 U.S. at 388.



   n87. 336 F.3d 185 (2d Cir. 2003).



   n88. Id. at 189. Melzer was also the co-founder and sometime-editor of NAMBLA
's publication, the Bulletin, which ran articles on topics including "how to
keep the specifics of a relationship with an underage boy secret from
authorities." Id. at 189-90.



   n89. See id. at 190-91.



   n90. Id. at 191.



   n91. See id. at 199.



   n92. Id.; cf. Pappas v. Giuliani, 290 F.3d 143, 147 (2d Cir. 2002) ("For a
New York City police officer to disseminate leaflets that trumpet bigoted
messages expressing hostility to Jews, ridiculing African Americans and
attributing to them a criminal disposition to rape, robbery, and murder, tends
to promote the view among New York's citizenry that those are the opinions of
New York's police officers.").



   n93. Melzer, 336 F.3d at 199.



   n94. Incidentally, the court's statement that the parents were not trying to
"heckle Melzer into silence," id. at 199, is something of a straw man. Of course
they were not trying to heckle him into silence; they were trying to heckle him
into unemployment.



   n95. Professor Wendel refers to NAMBLA as "a favorite example for First
Amendment professors to use on students who argue for absolute protection for
all speech." See W. Bradley Wendel, "Certain Fundamental Truths": A Dialectic on
Negative and Positive Liberty in Hate-Speech Cases, 65 Law & Contemp. Probs. 33,
75 n.208 (2002).



   n96. Some students publicly took this view. See Melzer, 336 F.3d at 191.



   n97. It is interesting to view the Melzer case in light of Justice Stevens's
opinion in United States v. National Treasury Employees Union, 513 U.S. 454
(1995). Justice Stevens highlighted the important role of public employee speech
communicated outside the workplace, noting:


    Federal employees who write for publication in their spare time have made
significant contributions to the marketplace of ideas. They include literary
giants like Nathaniel Hawthorne and Herman Melville, who were employed by the
Customs Service; Walt Whitman, who worked for the Departments of Justice and
Interior; and Bret Harte, an employee of the mint.

Id. at 464-65. Justice Stevens did not remark upon what kind of workplace
disruptions would have been deemed sufficient to silence this distinguished
quartet.



   n98. Professor Schauer's distinction between First Amendment coverage and
First Amendment protection provides a useful way to think about this consequence
of adopting the Pickering test. See Schauer, supra note 67, at 229 (stating that
public speech by school teachers under the Pickering test "is covered [by the
First Amendment], but it is not protected if it can be shown to hamper a close
working relationship with an immediate supervisor, if it can be shown to call
into question the teacher's competence as a scholar or teacher, if it breaches a
legitimate interest in confidentiality, or if it is outweighed by any of a
number of other qualifying factors suggested in Pickering").



   n99. Rankin v. McPherson, 483 U.S. 378, 384 (1987).



   n100. Id.



   n101. Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).



   n102. Rankin, 483 U.S. at 384.



   n103. Id. at 388.



   n104. Id. at 389.



   n105. Id. at 390.



   n106. Id. at 390-91.



   n107. See id. at 390.



   n108. Id. at 394 (Scalia, J., dissenting).



   n109. Id. at 399.



   n110. Id.



   n111. See id. at 401 (recognizing the constable's interest in maintaining
office morale).



   n112. Cf. Wales v. Bd. of Educ., 120 F.3d 82, 85 (7th Cir. 1997) (asserting
that "[a] school district is entitled to put in its classrooms teachers who
share its educational philosophy").



   n113. See id. ("What people say reflects and presages what they do, and
employers (public and private alike) therefore may properly consider job-related
speech when making decisions... . Rational employers routinely consider speech:
think about a local treasurer's reaction to a subordinate's statement (in
private, to avoid disruption) along the lines of "Everyone in this office is
underpaid and entitled to steal what he can.'" (citation omitted)); cf. id. (
"Pickering and Connick ... say that speech about a topic of public concern may
be a ground of adverse action only if the speech is disruptive, but
non-disruptive speech can be highly informative about how well a given person
fits a particular slot.").

   Obviously, such an effect is far from certain; most governmental employees
probably are uncomfortable with some parts of their jobs - it seems unlikely
that many police officers believe that each and every law they enforce is just -
but they nonetheless perform their jobs loyally. Still, the suggestion here is
that a supervisor desiring to promote her employer's mission might in some cases
find it appropriate to infer elements of the employee's likely future conduct
from his speech, and such inferences are essentially disallowed by the Court's
approach in Pickering and Rankin.



   n114. For thoughtful discussions of the public concern inquiry generally, see
Cynthia L. Estlund, Speech on Matters of Public Concern: The Perils of an
Emerging First Amendment Category, 59 Geo. Wash. L. Rev. 1 (1990), and Robert C.
Post, The Constitutional Concept of Public Discourse: Outrageous Opinion,
Democratic Deliberation, and Hustler Magazine v. Falwell, 103 Harv. L. Rev. 601
(1990).



   n115. Connick v. Myers, 461 U.S. 138 (1983).



   n116. See Pickering v. Bd. of Educ., 391 U.S. 563 (1968).



   n117. Connick, 461 U.S. at 146.



   n118. This description of the Connick public concern inquiry as applying to
all public employee speech fits the conventional wisdom. I argue elsewhere that
the conventional wisdom may be mistaken, and that the Supreme Court's recent
case law suggests that the public concern inquiry does not apply to off-the-job,
non-employment-related speech. See Randy J. Kozel, Extra-Employment Speech
(available on SSRN). For present purposes, though, I stick with the more common
understanding of the public concern requirement as applicable to all employee
speech.



   n119. Police Dep't v. Mosley, 408 U.S. 92, 95-96 (1972); cf. Lorillard
Tobacco Co. v. Reilly, 533 U.S. 525, 574 (2001) (Thomas, J., concurring) ("We
have consistently applied strict scrutiny to such content-based regulations of
speech.").



   n120. See Forsyth County v. Nationalist Movement, 505 U.S. 123, 134 (1992) (
"Listeners' reaction to speech is not a content-neutral basis for regulation.").



   n121. The danger was recognized by Professor Estlund: "The public concern
test will generate, by the inexorable operation of stare decisis, a judicially
approved catalogue of legitimate subjects of public discussion. That prospect
alone should condemn the entire undertaking, for the Constitution empowers the
people, not any branch of the government, to define the public agenda." Estlund,
supra note 114, at 3.



   n122. Professor Post points out that while "most speech about public
officials falls into" the category of speech relevant to democratic
self-government, "it does not follow from this fact that speech less easily
recognizable can with confidence be ruled out as irrelevant to matters of public
concern." Post, supra note 114, at 670-71.



   n123. Id. at 149.



   n124. Id. at 165 (Brennan, J., dissenting).



   n125. Id. at 149 (opinion of the Court).



   n126. See, e.g., Wayne M. Outten et al., When Your Employer Thinks You Acted
Disloyally: The Guarantees and Uncertainties of Retaliation Law, 693 Practising
L. Inst. 151, 161 (2003) (noting, in commenting on Connick, that "all of a
public employer's actions in some sense are matters of public concern"); Rosalie
Berger Levinson, Silencing Government Employee Whistleblowers in the Name of
"Efficiency," 23 Ohio N.U. L. Rev. 17, 23 (1996) ("Arguably all government
employee speech which discloses wrongdoing and inefficiency is of relevance to
public debate and thus entitled to protection ... .").



   n127. The Court has also engaged with public concern inquiries in contexts
such as defamation, struggling over the proper degree of protection for
defamatory speech about private figures but on matters of public interest. See,
e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).



   n128. See, e.g., Waters v. Churchill, 511 U.S. 661, 692 (1994) (Scalia, J.,
concurring) (recognizing the trouble courts experience in determining whether
employee speech is on a matter of public concern).



   n129. 483 U.S. 378, 385-86 (1987).



   n130. 125 S. Ct. 521 (2004) (per curiam).



   n131. Id. at 525.



   n132. Id. at 525-26.



   n133. Id. at 526.



   n134. See supra Part II.A.1.



   n135. See McAuliffe v. Mayor of New Bedford, 29 N.E. 517, 517 (Mass. 1892).



   n136. See supra Part II.A.2.



   n137. See Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).



   n138. I make no representations about what Holmes himself believed, either at
the time he penned McAuliffe or toward the end of his tenure on the Supreme
Court of the United States. My aim is simply to provide the best theoretical
explanation of the approach that has come to be associated with Holmes through
his famous statement in McAuliffe.



   n139. The Holmesian approach need not be cast in such drastic terms. For
example, some of the Court's pre-Pickering employee speech cases mentioned
"reasonableness" requirements, which, though they were not given content with
respect to free speech rights, might be interpreted as prohibiting at least the
most egregious of speech restrictions. See Adler v. Bd. of Educ., 342 U.S. 485,
492 (1952) (stating that employees or those seeking employment by New York
public schools "may work for the school system upon the reasonable terms laid
down by the proper authorities of New York"); cf. Garner v. Bd. of Pub. Works,
341 U.S. 716, 724-25 (1951) (Frankfurter, J., concurring in part and dissenting
in part) (stating that "the Constitution does not guarantee public employment,"
but noting that "unreasonable discriminations ... would not survive
constitutional challenge. Surely, a government could not exclude from public
employment members of a minority group merely because they are odious to the
majority, nor restrict such employment, say, to native-born citizens.").

   Still, I disregard such an exception for two reasons. First, the theoretical
foundations of the Holmesian approach are crisper and provide for more fruitful
analysis when the approach is not diluted by a reasonableness requirement.
Second, relying on a reasonableness requirement creates new problems, the most
obvious being the question of how to determine what is reasonable. So, I define
the Holmesian approach as giving unqualified deference to government employers
to restrict the speech of their employees.



   n140. See, e.g., Hudgens v. NLRB, 424 U.S. 507, 513 (1976) ("It is, of
course, a commonplace that the constitutional guarantee of free speech is a
guarantee only against abridgment by government, federal or state.").



   n141. Discussing the public forum doctrine, Professor Post draws a
distinction between the government's "managerial" authority, with which it is
invested "when administering its own institutions," and the government's
"governance" authority, which it uses to "govern the general public." Robert C.
Post, Between Governance and Management: The History and Theory of the Public
Forum, 34 UCLA L. Rev. 1713, 1775 (1987). He notes that "managerial authority is
controlled by first amendment rules different from those which control the
exercise of the authority by the state when it acts to govern the general
public." Id. In the sections below, I discuss the government's dual roles more
specifically as "employer" and "sovereign," with the latter meaning regulator of
private conduct. Additionally, I characterize the government's role as dictated
by the type of government action in question, so that, for instance, a
government is operating in its employer role when it discharges one of its
employees.



   n142. There is a rich academic literature on unconstitutional conditions. For
a few of the discussions I have found most helpful, see, for example, Lynn A.
Baker, The Prices of Rights: Toward a Positive Theory of Unconstitutional
Conditions, 75 Cornell L. Rev. 1185 (1990); Richard Epstein, Foreword,
Unconstitutional Conditions, State Power, and the Limits of Consent, 102 Harv.
L. Rev. 4 (1988); Owen M. Fiss, State Activism and State Censorship, 100 Yale
L.J. 2087 (1991); Seth F. Kreimer, Allocational Sanctions: The Problem of
Negative Rights in a Positive State, 132 U. Pa. L. Rev. 1293 (1984); Frederick
Schauer, Principles, Institutions, and the First Amendment, 112 Harv. L. Rev. 84
(1998); Schauer, supra note 48; Kathleen Sullivan, Unconstitutional Conditions,
102 Harv. L. Rev. 1413 (1989); Cass R. Sunstein, Why the Unconstitutional
Conditions Doctrine Is an Anachronism (with Particular Reference to Religion,
Speech, and Abortion), 70 B.U. L. Rev. 593 (1990); Van Alstyne, supra note 22.



   n143. Epstein, supra note 142, at 6-7.



   n144. See Ark. Educ. Television Comm'n v. Forbes, 523 U.S. 666 (1998).



   n145. See Nat'l Endowment of the Arts v. Finley, 524 U.S. 569 (1998).



   n146. See Speiser v. Randall, 357 U.S. 513 (1958).



   n147. Van Alstyne, supra note 22, at 1445.



   n148. Schauer, supra note 141, at 103; see also Sunstein, supra note 142, at
605. But cf. Baker, supra note 142 (attempting to offer a positive explication
of the function of unconstitutional conditions doctrine specifically in the
public assistance benefits context).



   n149. Of course, a given state might provide levels of rights-protection for
certain rights under its state constitution that exceed the levels of protection
afforded by the federal Constitution. So, if State X offers free speech
protections beyond those offered by the federal constitution, a citizen
concerned with speech protections might have an incentive to move to State X.
But there remains no choice among federal governments, or among federal
constitutions. Further, it is difficult to think of the federal government as
somehow competing with states in terms of the constitutional protections it
provides. The prospect of mobility from state to state does not have much
relevance for deciding how to treat the federal government as employer as
opposed to the federal government as sovereign regulator of private conduct.



   n150. This assumption is challenged, and its ramifications discussed, in Part
IV.A infra.



   n151. Professor Epstein makes a related point in his discussion of Connick:
"The government does not have anything like a monopoly position over the
district attorneys it employs, for both local governments and private firms hire
criminal lawyers." Epstein, supra note 142, at 70.



   n152. The government acting in its role as employer also faces disincentives
to impose speech restrictions due to, for example, political and social
pressures. See id. (arguing, in discussing Connick, that "as long as the
district attorney's office remains subject to external scrutiny and criticism,
including criticism from Myers after her dismissal, the normal rules of
contracts should apply, as the Court held"). These incentive effects, however,
are exogenous to and conceptually distinct from the market pressures on
government employers discussed in this section. Additionally, many of these
pressures are also experienced by the government when it acts in its role as
sovereign regulator of private conduct. Thus, I delay discussion of these points
until Part IV.B. infra.



   n153. Cf. Post, supra note 141, at 1769 ("The goal of the school system is
education; the goal of the judicial system is the just and efficient
adjudication of cases and controversies; and so on. Managerial authority over
speech is necessary for an institution to achieve these goals.").



   n154. To the extent that one believes, as the Supreme Court has repeatedly
stated it does, see, e.g., Rankin v. McPherson, 483 U.S. 378, 384 (1987);
Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968), that the effective and
efficient function of government employers is a significant interest, and to the
extent that one concludes that allowing employers more discretion will tend to
allow them to pursue this interest more vigorously, such an increase in
discretion provides benefits - though of course one might argue that the
benefits of added discretion are more than offset by the costs of the added
restrictions on employee speech.



   n155. Professor Schauer has suggested that the category of government
employee might have some relevance to the proper degree of protection afforded
to the employee's speech. So, for instance, public employees whose jobs require
them to transmit or select content on behalf of the state (such as teachers who
prepare lessons and librarians who select books for inclusion in the library
holdings) may be distinguished from public employees whose job descriptions lack
such expressive components. See Schauer, supra note 141, at 101. Professor
Schauer recommends an analytical framework that recognizes this distinction:


   The courts [should be] charged with the task of sorting out which forms of
content regulation within government enterprises should count as
constitutionally immune government speech and which should be thought of as
constitutionally constrained limitations on the free speech rights of those
members of the citizenry who happen to be employed by the government.

Id. at 100. This distinction, while potentially relevant for modern employee
speech jurisprudence, has little applicability to the Holmesian approach given
the approach's significant grant of employer discretion. The normative
"internal/external model" I discuss in Part V.B. largely responds to this
distinction by giving government employers complete control over the speech that
employees make on their employers' behalf. See infra text accompanying notes
229-235.



   n156. Cf. Wales v. Bd. of Educ., 120 F.3d 82, 85 (7th Cir. 1997) ("It is not
possible to protect public employees' right to speak their minds without
creating incentives that threaten the quality of services agencies deliver to
the public."); cf. Post, supra note 141, at 1771-72 ("It is evident that if the
court were to engage in the practice of second-guessing [a manager's] managerial
authority regarding speech, that authority would pro tanto diminish.").



   n157. See, e.g., W. Va. Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943) (
"If there is any fixed star in our constitutional constellation, it is that no
official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force citizens to confess
by word or act their faith therein."). I am not sure that calling this value (or
any constitutional value) a "fixed star" is quite right, but Justice Jackson's
point about the value's lasting importance is fairly uncontroversial.



   n158. See, e.g., Wooley v. Maynard, 430 U.S. 705, 714 (1977) ("We begin with
the proposition that the right of freedom of thought protected by the First
Amendment against state action includes both the right to speak freely and the
right to refrain from speaking at all.").



   n159. Cf., e.g., Barnette, 319 U.S. at 641 ("There is no mysticism in the
American concept of the State or of the nature or origin of its authority. We
set up government by consent of the governed, and the Bill of Rights denies
those in power any legal opportunity to coerce that consent. Authority here is
to be controlled by public opinion, not public opinion by authority.").



   n160. See, e.g., Developments in the Law - Public Employment, supra note 14,
at 1742-43 (describing Holmes's approach as consistent with the view that "those
who served in the public sector might have to make reasonable sacrifices,
including sacrifices of their constitutional rights, in order to continue to
receive the benefits of government employment").



   n161. Cf. Bd. of County Comm'rs v. Umbehr, 518 U.S. 668 (1996) ("The
government needs to be free to terminate both employees and independent
contractors for poor performance, to improve the efficiency, efficacy, and
responsiveness of service to the public, and to prevent the appearance of
corruption.").



   n162. See Rutan v. Republican Party, 497 U.S. 62, 94 (1990) (Scalia, J.,
dissenting) ("Private citizens perhaps cannot be prevented from wearing long
hair, but policemen can... . Private citizens cannot be punished for refusing to
provide the government information that may incriminate them, but government
employees can be dismissed when the incriminating information that they refuse
to provide relates to the performance of their jobs.").



   n163. See McAuliffe v. Mayor of New Bedford, 29 N.E. 517, 518 (Mass. 1892)
(stating that a public employee "takes the employment on the terms which are
offered him").



   n164. Cf. Feldman v. Chung-Wu Ho, 171 F.3d 494, 496 (7th Cir. 1999) (""The
government' as an abstraction could not penalize any citizen for
misunderstanding the view of Karl Marx or misrepresenting the political
philosophy of James Madison, but a Department of Political Science can and
should show such a person the door - and a public university may sack a
professor of chemistry who insists on instructing his students in moral
philosophy or publishes only romance novels.").



   n165. See W. Bradley Wendel, Free Speech for Lawyers, 28 Hastings Const. L.Q.
305, 372 (2001).



   n166. See supra Part II.B.3.



   n167. See Waters v. Churchill, 511 U.S. 661, 673 (1994) (plurality opinion);
cf. Post, supra note 141, at 1771-72; Wells, supra note 17, at 967 ("Judges
exercise substantial, if not unfettered, discretion in deciding [the disruption]
question, based on an individualized evaluation of both the quantity and quality
of disruption.").



   n168. See supra Part II.B.3.



   n169. See supra Part II.B.3.



   n170. See Rankin v. McPherson, 483 U.S. 378 (1987).



   n171. See Wales v. Bd. of Educ., 120 F.3d 82, 85 (7th Cir. 1997) ("What
people say reflects and presages what they do, and employers (public and private
alike) therefore may properly consider job-related speech when making decisions.
").



   n172. Obviously, there are some dangers here. These are discussed in Part
IV.A infra.



   n173. See Rankin, 483 U.S. at 384.



   n174. On the weaknesses of the Pickering/Connick doctrine, see supra Part
II.B.



   n175. Professor Schauer, in his analysis of Givhan, has explored various ways
that a line might be drawn between "private" and "public" speech in general and
analyzed some potential distinctions between workplace and non-workplace speech
with a particular focus on the academic context. See generally Schauer, supra
note 67.



   n176. Cf. Rankin, 483 U.S. at 384.



   n177. Cf. United States v. Nat'l Treasury Employees Union, 513 U.S. 454, 465
(1995) (noting that "with few exceptions, the content of the respondents'
messages has nothing to do with their jobs ... .").



   n178. See infra Part IV.A.3.



   n179. See Rankin, 483 U.S. at 384 (1987) ("Vigilance is necessary to ensure
that public employers do not use authority over employees to silence discourse,
not because it hampers public functions but simply because superiors disagreed
with the content of the employees' speech.").



   n180. Nat'l Treasury Employees Union, 513 U.S. at 464.



   n181. Cf. Schauer, supra note 67, at 237 (noting, in the context of
discussing free speech theories "derived from societal rather than individual
interests," that "from this point of view one can imagine grating less
protection to private speech, since the closed setting reduces the number of
listeners and thereby reduces the impact on society at large"). Professor
Schauer notes, however, that "there may be societal or listener interests even
where there is an individual listener receiving the message other than in the
public forum." Id. at 238.



   n182. Cf. Robert Post, Reconciling Theory and Doctrine in First Amendment
Jurisprudence, 88 Cal. L. Rev. 2353, 2363 (2000) ("The theory of the marketplace
of ideas focuses on "the truth-seeking function' of the First Amendment. It
extends the shelter of constitutional protection to speech so that we can better
understand the world in which we live." (citation omitted)).



   n183. For a similar definition of whistleblowing, see Levinson, supra note
126, at 19 ("In general, whistleblower speech may be defined as that which
reveals that a government official has exceeded her authority in violation of
the public trust.").



   n184. Pickering v. Bd. of Educ., 391 U.S. 563, 572 (1968).



   n185. 511 U.S. 661, 674 (1994) (plurality opinion); see also Connick v.
Myers, 461 U.S. 138, 168 (1983) (Brennan, J., dissenting).



   n186. Cf. Snepp v. United States, 444 U.S. 507 (1980) (upholding the CIA's
requirement that employees who wish to publish information, even
non-confidential information, must submit what they wish to publish to the CIA
for prepublication review).



   n187. The private costs stem from employees being prohibited from sharing
information about or pointing out problems with governmental units.



   n188. See supra Part III.A.2.a.



   n189. See Epstein, supra note 142, at 70.



   n190. It may also create an intra-office disruption, further hampering
operational efficiency.



   n191. See Epstein, supra note 142, at 73 ("The state does not need judicial
oversight to make its own prudential judgment whether it is riskier to keep
workers suspected of improper conduct on the job pending hearings, taking into
account the costs of hiring substitutes or training replacements."). But cf.
Daryl J. Levinson, Making Government Pay: Markets, Politics, and the Allocation
of Constitutional Costs, 67 U. Chi. L. Rev. 345 (2000) (challenging the degree
of responsiveness that governmental units are likely to have to market-based
incentives and consequences).



   n192. For development of this point and its implications for assessing the
Holmesian model, see infra Part V.A.2.b.



   n193. See Developments in the Law - Public Employment, supra note 14, at
1676-1737.



   n194. See, e.g., Whistleblower Protection Action of 1989, Pub. L. No. 101-12,
103 Stat. 16 (codified as amended in scattered sections of title 5 of the U.S.
Code); Civil Service Reform Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111
(codified as amended in scattered sections of title 5 of the U.S. Code).



   n195. Cf. John O. McGinnis, Presidential Review as Constitutional
Restoration, 51 Duke L.J. 901, 918 (2001) ("The president faces political costs
in enforcing his will when he finds that an agency head does not wish to follow
his direction... . The president will not fire the agency head if the agency
head's regulatory agenda imposes fewer political costs than firing him would.").



   n196. Cf. Epstein, supra note 142, at 70.



   n197. See Rosenthal, supra note 17, at 572 ("The electorate frequently will
stand up for whistleblowers who expose government fraud and abuse.").



   n198. See, e.g., Bammert v. Don's Super Valu, Inc., 646 N.W.2d 365, 368
(Wisc. 2002) (recognizing a public policy exception to at-will employment under
state law); Ressler v. Humane Soc'y of Grand Forks, 480 N.W.2d 429, 432 (N.D.
1992) (same); Coman v. Thomas Mfg. Co., 381 S.E.2d 445, 447 (N.C. 1989) (same);
Geary v. U.S. Steel Corp., 319 A.2d 174, 180 (Pa. 1974) (same).



   n199. See supra Part II.B.1.



   n200. See Melzer v. Bd. of Educ., 336 F.3d 185 (2d Cir. 2003).



   n201. Daniel Farber has offered an insightful treatment of information as a
public good and the implications of this recognition for free speech doctrine.
See Daniel A. Farber, Free Speech Without Romance: Public Choice and the First
Amendment, 105 Harv. L. Rev. 554 (1991). Professor Farber contends in the public
speech context that "employees should not be freely allowed to contract away
their speech rights, particularly if the employees' speech concerns matters of
public significance." Id. at 575. He suggests that the Court's public concern
distinction tracks this line between speech which is of public significance and
speech which is not. By contrast, my analysis, and my ultimate proposal of an
internal/external model of public employee speech, puts little faith in the
ability of courts to classify those matters which deserve greater protection
because they satisfy some definition of public concern.

   In a 1986 article, Judge Posner also applied an economic model of free speech
to government employee speech with special emphasis on the
"political-affiliation" aspects of employee expression. See Richard A. Posner,
Free Speech in an Economic Perspective, 20 Suffolk U. L. Rev. 1, 49-50 (1986).



   n202. See United States v. Nat'l Treasury Employees Union, 513 U.S. 454,
464-65 (1995).



   n203. See Farber, supra note 201, at 575 n.89.



   n204. See, e.g., Pickering v. Bd. of Educ., 391 U.S. 563, 572 (1968).



   n205. Professor Levinson has usefully framed the core puzzle underlying
unconstitutional conditions cases as "when and why individuals who choose to
surrender constitutional entitlements are not implicitly compensated by the
government benefits that they accept in exchange." Daryl J. Levinson, Framing
Transactions in Constitutional Law, 111 Yale L.J. 1311, 1346 (2002).



   n206. See supra Part III.A.2.



   n207. Of course, even in the private sector, separations between ownership
and management (such as those manifest in the corporate structure) can knock
supervisors' incentives out of alignment with owners' incentives.



   n208. See generally Levinson, supra note 191; Levinson, supra note 205.



   n209. See supra Part IV.B.2.



   n210. This concept is not limited to the primary office that an employee
works within or reports to, but rather includes other locations to which the
employee travels on behalf of his employer.



   n211. This category of speech would include speech that is initially
generated outside the workplace but then directed by the employee to audiences
within the workplace, such as when an employee sends to her boss a letter that
she composed at home.



   n212. See infra text accompanying notes 232-234.



   n213. Thus, "citizen" status as opposed to "employee" status is determined by
whether the employee/citizen is on the job. Under the internal/external model,
Pickering spoke out as a citizen by writing a letter to the local newspaper
despite the fact that he was a teacher and may have possessed information that
only a teacher would be likely to have. This central focus on whether an
employee speaker is on the job separates the internal/external model from
analyses that give import to the role that an employee assumes when he speaks.
Contra Schauer, supra note 67, at 243 ("When a teacher or other public employee
speaks out as a teacher, or as a public employee, additional considerations come
into play, some of which were suggested in Pickering.").



   n214. Note that under the internal/external model, the distinctions between
the three subsets of extra-office speech set out above are functionally
irrelevant; the speech is protected based on its origin and intended audience,
not based on its content. See supra Part IV.A.



   n215. For a broader discussion of the value of private speech, see Schauer,
supra note 67, at 235-49.



   n216. See United States v. Nat'l Treasury Employees Union, 513 U.S. 454,
464-65 (1995).



   n217. Melzer v. Bd. of Educ., 336 F.3d 185 (2d Cir. 2003).



   n218. As discussed below, the internal/external model offers an exception
allowing employers to discipline employees based on extra-office speech that is
unprotected or unlawful. There is some indication that Melzer helped to edit or
publish articles facilitating criminal behavior, such as how a man could hide
his relationship with a boy from the authorities. See supra note 88. Whether
such speech could be criminalized is a complex issue and one that is outside the
scope of the paper. For a recent discussion, see Eugene Volokh,
Crime-Facilitating Speech, 57 Stan. L. Rev. (forthcoming 2005). For present
purposes, it is enough to say that if Melzer's speech were criminalized or could
be criminalized, his employer could discipline him based on that speech. See
infra text accompanying notes 232-234.



   n219. The internal/external model thus requires a rejection of the Court's
rationale in United Public Workers v. Mitchell, 330 U.S. 75 (1947),
"unhesitatingly reaffirmed" by Justice White for the majority in CSC v. Letter
Carriers, 413 U.S. 548, 556 (1973). The model is more (but not completely) in
line with Justice Douglas's dissent in Letter Carriers, in which he wrote that
"it is of no concern of Government what an employee does in his spare time,
whether religion, recreation, social work, or politics is his hobby - unless
what he does impairs efficiency or other facets of the merits of his job." Id.
at 597 (Douglas, J., dissenting). The internal/external model presented here
provides stronger protection for speech than Justice Douglas's statement does by
assuming that even if the external speech "impairs efficiency or other facets of
the merits of [the employee's] job," it remains the case that the speech is
protected by the First Amendment.



   n220. The model's exception for policymaking employees is discussed below.



   n221. Pickering v. Bd. of Educ., 391 U.S. 563 (1968). Thus, under the
internal/external model, the content of Pickering's statements is immaterial, so
long as he made his statements public and issued them on his own time and
without use of his employer's facilities. It makes no difference whether he was
criticizing the local school board or the President of the United States. Cf.
Schauer, supra note 141, at 1002 (discussing a hypothetical "purer" Pickering
case in which Pickering's letter criticized the President rather than the school
board).



   n222. See supra Part II.B.1.



   n223. Connick v. Myers, 461 U.S. 138 (1983).



   n224. Rankin v. McPherson, 483 U.S. 378 (1987).



   n225. See id. at 394 (Scalia, J., dissenting).



   n226. Wales v. Bd. of Educ., 120 F.3d 82 (7th Cir. 1997).



   n227. The internal/external model thus deviates from Professor Schauer's
suggestion that "there is much to commend ... a theory" of free speech that
conceptualizes the marketplace of ideas as "moved from the public forum into the
working environment and the employment relationship." See Schauer, supra note
67, at 247. Rather, the model assumes that it is most beneficial to leave
decisions about the degree to which ideas should be exchanged freely within the
workplace to the employer in question - with the understanding that the employer
takes into account relevant considerations aside from the fostering of discourse
when deciding how to structure intra-office affairs.



   n228. See Givhan v. W. Line Consol. Sch. Dist., 439 U.S. 410 (1979); Schauer,
supra note 67, at 243-44 ("Bessie Givhan was ... speaking out on her employer's
premises and on her employer's time. Regardless of whether a modern-day
McAuliffe might have the right to talk politics on his own time, it is clear
that he could be legitimately dismissed for delivering a political oration when
he was supposed to be directing traffic.").



   n229. See supra Part IV.A.1; cf. Boring v. Buncombe County Bd. of Educ., 136
F.3d 364, 370-71 (4th Cir. 1998) (en banc) ("We agree with Plato and Burke and
Justice Frankfurter that the school, not the teacher, has the right to fix the
curriculum. [The school in question] being a public school does not give the
plaintiff any First Amendment right to fix the curriculum she would not have had
if the school were private."). This result is consistent with Professor
Goldstein's conclusion that "neither sound constitutional analysis nor
authoritative precedent support a federal constitutional right of teachers to
determine what they teach contrary to the desires of school authorities superior
to teachers within the state-sanctioned chain of command." Stephen R. Goldstein,
The Asserted Constitutional Right of Public School Teachers to Determine What
They Teach, 124 U. Pa. L. Rev. 1293, 1355-56 (1976).



   n230. See supra note 155.



   n231. See Schauer, supra note 141, at 101.



   n232. The government-as-speaker framework has important implications for free
speech doctrine in a number of contexts outside of public employee speech. Cases
like National Endowment for the Arts v. Finley, 524 U.S. 569 (1988), for
example, predominantly adopt a framework of the government as funder or patron,
yet there is an available line of analysis focusing on the fact that the
government is in some sense subsidizing artists to create expressions on its own
behalf. See Schauer, supra note 141, at 101 (suggesting possible theoretical
parallels between "the state hiring a librarian to select only books expressing
the state's viewpoint or hiring a university professor to argue the state's
viewpoint" and "the state hiring an artist an artist to paint a mural on a state
office building including George Washington but not Vladimir Lenin"). The
analogy might also be extended to governmental funding of medical procedures in
the Rust v. Sullivan context. Cf. Rust v. Sullivan, 500 U.S. 173, 193 (1991) (
"The Government can, without violating the Constitution, selectively fund a
program to encourage certain activities it believes to be in the public
interest, without at the same time funding an alternative program ... .").



   n233. See, e.g., R.A.V. v. City of St. Paul, 505 U.S. 377, 383-84 (1992).



   n234. Professor Sullivan, while rejecting the enforceability of
confidentiality conditions on government employees generally, accepts some
"compelling justifications" such as pervasive national security interests
bearing on the existence of the state. Sullivan, supra note 142, at 1503.



   n235. Cf. Snepp v. United States, 444 U.S. 507, 512 (1980) ("Undisputed
evidence in this case shows that a CIA agent's violation of his obligation to
submit writings about the Agency for prepublication review impairs the CIA's
ability to perform its statutory duties.").



   n236. 497 U.S. 62 (1990).



   n237. 427 U.S. 347 (1976).



   n238. 445 U.S. 507 (1980).



   n239. Rutan, 497 U.S. at 64-65.



   n240. See id. at 92 (Scalia, J., dissenting).



   n241. Id. at 78 (opinion of the Court).



   n242. Id. at 74.



   n243. Elrod v. Burns, 427 U.S. 347, 375 (1976) (Stewart, J., concurring).



   n244. See id. at 367.



   n245. See id. at 368.



   n246. Melzer v. Bd. of Educ., 336 F.3d 185 (2d Cir. 2003).



   n247. See supra Part III.B.



   n248. See Wells, supra note 17, at 960 (noting that, under the
Pickering/Connick approach, "one can rarely be sure before speaking - even after
getting the aid of a bevy of lawyers - that a given instance of speech is
protected").



   n249. United States v. Nat'l Treasury Employees Union, 513 U.S. 454 (1995).



   n250. I argue elsewhere that NTEU does suggest that off-the-job speech which
is unrelated to a speaker's employment should be exempt from the step-one public
concern inquiry, and should thus proceed immediately to the step-two Pickering
balancing test. See Kozel, supra note 118.



   n251. 125 S. Ct. 521 (2004) (per curiam).



   n252. Id. at 524.
