Notes for Capstone Paper

Format:

What in the hell is my Title?

Introduction (1-1 1/2 pages)
· Tell the thesis of the essay followed by the format of the paper.

· Engage the reader.  Use the Ceballos to get attention early on, and then talk about the broad issues of employee speech and importance of the first amendment.  The rest of the paper will explore these issues 

Brief History (2-3)
· Tell of the Holmes doctrine of public employee speech.

· Next explain how the doctrine influenced in case law (Adler decision).

· Shelton v. Tucker and how it changed the relationship between public employer and the employee right to the First Amendment

· Elaborate on the importance of Pickering as precedent, and how it changed the decision-making process of the judiciary. (In order to do this some details are going to have to be discussed specifically about the Pickering case)
· Discuss the Pickering Balance as introduced by Justice Marshall.  In doing this a discussion must be put on the stress of either side of the balancing standard.
Counter-Argument (Counter-Analysis) of position (??? Pages)

· State interest, as an employer, to ensure the efficiency of its offices by curtailing speech.
· State interest in assuring no great disturbance to work getting accomplished.  (Disturbances are both internal and external) (NW L R 05)

· Stress of the distinction between the “public employee” and “private citizen” roles.

· Protection against hurtful speech. (Explain racism and the problem of on the job hostility in speech-Civil Rights Act 1964 Title VII).
Implications (1-2 pages)

· Explain the implications of racist speech, especially when “off the clock”.  Also elaborate on the importance of the “private citizen” and “public employee distinction” in this respect.

· Talk about “whistle-blowing” activities and their importance in the carrying out equitable, transparent, and clean public policy (Rivero case).

· The necessity for free speech as an implication on the truth seeking that is implicit in “due process”

· Impediment of formulation of good policy relies on a wide and varying list of opinions and points of view.  When the list is shortened then the chances of leaving someone out may be higher.
· My dissent from the decision made in Rankin, and the bad precedent that could establish.  (In order to do this some details are going to have to be given on the specifics of Rankin).

· “If we allow for retaliation, then that easily grow to chill the nature of the speech that occurs on the job”

Conclusion (1-1 1/2 page max)

· Restatement of the thesis

· Support for the thesis.

· Some other slightly differing views on the subject.

· Closing paragraph.

· I suggest revisiting our friend Ceballos.

Political Science is fun…followed by notes for reviewers.

NY Times v. US  (Primary orientation of decision relies on the publication of the data)
Black, in the first opinion discusses the historical significance of the First Amendment.  This links the decision to a more absolutist viewpoint on FA.  This is because of “Framer’s Intent”.  He argues that the Constitution was fundamentally changed with the Bill of Rights so that, the power of government was more held in check consistently by the people.  

Black’s analysis may be a bit more extreme and go awry for the protection of speech by an employee of the State.  We must be able to better sort out the difference in the damage done by the speech.  Is there a probable physical damage done to the individual as a result of this speech, or is there just a definite political damage done to the political actor?  If truth lies in the latter, then speech is fair game.  However, if the speech increases a probable physical damage to the “life and limb” then speech may be understandably curtailed.

Douglas (with whom Black concurred) got the issue of speech a bit more correct.  
The dominant purpose of the First Amendment was to prohibit the widespread practice of governmental suppression *724 of embarrassing information

I agree with Douglas’ evaluation on the punishment of public employees only with certain conditions.  The first is that the speech has to be reasonably likely to increase the probable harm to another person.  Douglas opens the door to punishment based on all “leaks”.
Though Douglas roots himself in the “Framer’s Intent” doctrine as well.  It is important to lend credence to the origins of the constitution, however to primarily rely on this for all issues may cripple the interpretation of the constitution and its adequate application to contemporary institutions.

Marshall, opens the door to leaks concerning “secret” or “top secret” executive information.  There is no objection to this by either myself or Marshall, but for situations in which no life hangs in the balance between life and death, pursuing a case in which speech is detrimental is a waste of time.

Burger (dissenting):

The Chief Justice holds that the First Amendment is not absolute.  With this I must agree.

Response to Northwestern Law Review (2005)

Weighing First Amendment Law

There needs to be a balancing that is practical using Pickering the efficiency of the office.  The reasonability of the disruption may need to be examined, and the question “does this disruption serve a greater public purpose?” is in need of answer.
Miscellaneous:

Approach of the Pickering Test

Does the employee speech in action (will it logically) cripple the efficiency of the government charge?  If it does, then does the interruption serve a greater public purpose?

My Conditions for instances where it be acceptable for the discharge or disciplinary retaliation of public employee speech:
· In circumstances where the speech leads, or leads in logic, directly to the likely damage of a person.

· When the speech stands to unjustly and unduly incapacitate the office from completing its mandate.  For example, if unsubstantiated allegations of corruption held up the office environment to the point where it could not work properly.

It is the government’s obligation, as an employer, to enjoin this manner of speech.  It must, however, be careful to halt from chilling all “unpopular” speech in the office in the process.
